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CAS E S 

ARGUED AHD DETERMINED 


Court of KING’S BENCH, 

IN 

Michaelmas Term, 

tn the Forty-fccond Year of the Reign of Geokge III. 


Mayliit againft Townshend. 

J^ARRTAT moved to dlfcharge the defendant out 
of cuftody on Sling common ball, on the ground of 
a defe£t in the afEdavlt to hold to bail \ wherein the 
plaintiff fwore that the defendant was indebted to him 
in the fttm of 20 /. and npivardst for goods fold and deli- 
vered, and that no tender had been made of payment of 
the faid fum in bank notes (a). And he referred to a cafe 
of Barnet v. Wheeler ^ Hil, 41 Geo. 3. where a fimilar 
motion had been allowed on the fame and other objec- 
tions : for non conjlat, that there had not been a tender of 
all but the fractional part above the 20 /., according lo 
the cafe of Jennings v. Mitchell {b). 


(«) ParAiant to the proyifioni of tbeBsflk 37 Ct». 3. t. 45# f, 
{p) 1 Eaji't Rep. 17. 

II. By 


iSOla 


VurfJayt 
i/ovm lOthm 

In an affidavic to 
hold to ball for 
20/. and uji’‘ 
noAvdsf it is fuf* 
ficient to nega- 
tive a tender of 
ibe faid fum in 
Banic notes ; tlut 
having teference 
to the Tpecific fum; 
fworn to, which' 
was fiich as 
might be fo ten- 
dersd. 


But 
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i^pi< 

Maylin 

Townbriiki’. 


*iVev, I cell. 

,1-rpon breach of a 
on'rad f'.»rthe 
purchil'c of ICO 
fta)*& o^' wheats 
4C or 50 of 
which were to be 
delivered oti one 
nv^ket day, and 
the remainder on 
the next markrc 
«1 ly , tlic pidint'ff 
cannot declare as 
upon an abluiuce 
contrat^t tor tUc 
delivery of 40 
. on (lie firll 
d«;, iSrc. (liou^b 
.IG were then 
in fa^t delivered ; 
but ihc cojUiM^t 
njuil be dated in 

ti<e jllcroauve, 
acvoiilin^ to the 
<d Uinis of 


But the Court that this dliTered from the cafe of 
Jennings v. Mitchell ; for here the fpecific fum fworn to 
was fuch as might be tendered in bank notes ; and a ten- 
der of that fum was expre^ly negatived, which was fuf- 
ficient ; and it had been fo ruled in a cafe fubfequent to 
that of Jennings v. Mitchell. 


Fennv' againjl Porter. 

,N ■an a£lion on the cafe for the non-delivery of wheat 
according to agreement, the (irft count of the decla- 
ration dated the contra£l to be, that in confideration that 
the piaiuti<F had agreed to purchafe a large quantity, to 
wit, one hundred bags of wheat, each bag weighing 3001b. 
and for 40 bags, part of the fame, to pay to the defend- 
ant I 1. 16 s. per bag, and for the reptaining 60 bags to 
pay the market price at the then next market day ; the 
defendant undettouk to fell and deliver to the plaintiff 
40 of the bags immediately, and the remaining 60 bags 
at the then next market day at the ftipulated price. It 
then averred the fale and delivery of the fir 11 40 bags in 
part performance of the contrail, and fet forth a breach 
as for the non-dcIivery of the remainder. The third 
count was (imilar in form, only dating the contract to 
be for the fale of 100 bags of wheat, 50 bags of whicK 
w'cre to be fold and delivered immediately at the price 
mentioned, and the remaining 50 bags at the next mar- 
ke't day, for the then market price. The contracl was 
laid more- generally in other counts. At the trial before^ 
l.e Blanc J. at the laft allizes at Bri/lol, the contrafl: 
proved was, that the defendant was to let the plaintiff 

. have 
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have loo bags of wheat, forty or fifty bags to be delivered 
at the then prefent market fur the (lipulated price, and 
the remainder at the following market for the then mar- 
ket price. AndVurther it was proved that the defendant 
immediately after delivered 40 of the bags, but did not 
deliver the remainder at the next market day. 7 'he 
quellion was. Whether the contra£l; proved, being op- 
tional in the defendant to deliver 40 or 50 bags the firlk 
day, and the remainder the next market day, fuHained 
the fit ft count, ftating the contradb to be pofitively for 
the delivery of 40 bags on the firft, and the remainder 
on the fubfequent market day, inafmuch as the defend- 
ant had decided his option by the delivery in fa£l of the 
40 bags in the firft inftance ? The jury, being of opinion 
th>^, ‘‘the defendant had an option to deliver 40 er 50 bags 
in'uie firft inftance, found a verdidl: fur him under the 
learned judge’s diredlion : and leave was given to move 
to fet the verdidt afide, and enter a verdidl for the plain- 
tiff for 3 A 12/. damages, if the Court fliould be of a 
different opinion. 


1871. 

Penny 

Porter* 


This matter was once before agitated in this Court in 
Hilary term laft, when it underwent great dlfcuflion. It 
then came on upon a rule for fetting afide a nonfuit in 
the firft trial before Lord Eldon^ at the preceding fummer 
afTizes, on the ground of the variance mentioned between 
the declaration and the evidence : and a new trial was 
granted on the ground of fome uncertainty in the evi- 
dence, as to what the real contradl: was, which the Court 
thought (hould have been left to the jury to decide. But 
they then intimated a ftrong opinion, that if the contrafb 
were found to have been optional in the firft inftance, 

B 2 it 
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i8or. 



VRTiMT 
VoR TK1« 


It could net be laid as an abfolute contra£l for a certain 
number of bags, though in the event of the party’s elec- 
tk>n of one of the alternatives (a). 


Lens Setjf. now moved to enter the verdi£I for the 
plnintifF, on the ground, that though the contra^ were 
optional in the defendant in ' the fiift inflance, yet he 
having made his ele£fion to deliver 40 bags on the lirft 
day, thereby put an end to the option ; and it might 
then be declared on as an abfolute contra£f in eiFe6I to 
deliver thofe 40 bags on the fird day, and the remaining 
60 on the fubfetiuent market day. 

Court however were of a diiTerent opinion, and 
held that the contrail muH; be Hated in the declaration 
according to the original terms of it, ‘whkh made it 
optional in the defendant to deliver 40 or 50 bags in the 
fird indance, and not an abfolute contract for the delivery 
of either of ihofe (quantities. 

Rule refufed. 


(<i) On thnt dccufion BonJ argufd Wi fupport of the r» 1 rfor fet- 

ting afide the nonfuic I sind Gi6h znd Dampier contra. The following cafes 
were referred to In the courfc of their arguments. Layton v. Pearce, JDeugU 
15. Churchill v, frVkm, i Te*m Rep, 44.7. ^Tate v. WiUtnge, 3 
Rep, 5 ;i. White V WUfon, 2 Bof, Gf Puih n6. and a cafe of S/jiphamr, 
JSaunders, Eaft* T. 17S3, where the contract In elfed was to deliver goods 
within 14 daySf or as foon as a certain veifel arrived s the veflel arrived after 
the 14 days { and on breach of the contra6i by non-delivery, the plaintiff de* 
dared In one count on a contrafl: by the defendant to deliver within 14 dtys» 
nml in another count to deliver on the arrival of the flitp j but there being acT 
count laying thtcoutraQ in the alternative» the Court held the varian^ce fa:al. 
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The King againji Higgins. 

defendant was indi€);ed for a mtfdc meaner at the 
quarter feflions for the county of Lattcajler, and was 
convl^ed on the fecond count of the indiflmentt charg- 
ing, ** That he on, at, t^c. did falfely, wickedly, 
and unlawfully fulicit and incite one jatnes Dixotif a 
ferrant of &c. to take, embezzle, and (leal 

a quantity of twift, of the value of three fliillirigs, of the 
goods and chattels of his maders J. P., &c. aforefaid, 
to the great damage of the faid J. P., &c. to the evil 
example, (9*e. and againfl: the peace,” After judg- 

ment of the pillory and two years* imprifonment, a writ 
of error was brought, and the following caufes alTigned 
for error: i. That the faid count does not fet forth any 
mifdemeanot of offence which the juftiecs of peace at 
their quarter feflions had jurifdiflinii to determine. 
9. That it does not appear that J, Dixstif the principal, 
was ever convifled of the felony wherewith the defendant 
appears to be charged, as acceflary before the fa£l:. 3. 
The general error. 

The cafe was twice argued j firit, in Trinity term lafl 
by Scarlett for the defendantj and Croji for the crown ; 
and now by Topping iox the defendant, and Chrifiiaa for 
the crown. 

For the defendant it was urged, sd. That the count 
*in queftion contained no charge of any matter indictable 
at common law. It is not every afV, immoral in itfelf, 
or of evil example, which is indivlable, although it may 

B fubjedk 


fSoi. 

litk. 

To foltcitt frr,. 
vafit to ileal his 
inaAer*8 goods i« 
a miltlemeanor^ 
though it be* not 
chaigtd in the 
iiididtineiit thrfC 
the lervant Ruio 
the Bonds, nor 
that any oclirr ad] 
was done rxeept 
tht fcUMng and 
inciting- Ana 
fucb rffence is 
indidlable at the 
Sellions, having 
a tendency to a 
bleach ot lh< 
peace* 
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fubje^l the party to find fureties of the peace. A bare 
folicitation or incitenient<of another to commit an oflfence 
is not inclinable) unlefs it be accompanied by fome overt 
an towards carrying the intent into execution ; but if no 
fuch an be done either by the inciter or the party folicit- 
cd) it is nothing more, as Mr. Juftice Fofter obferves, than 
a mere fruitlefs iuelFenual , temptation. Now here it is 
not ftated how or by what means the defendant folicited 
Dixon to commit the felony ; nor that any an was done 
by the defendant, fuch as olFering money or the like, to 
forward fuch folicitation } nor that any an by Dixon fol« 
lowed thereupon. It mud therefore be prefumed that no* 
thing of this fort happened, as there can be no latitude of 
intendment in criminal cafes to include any thing more 
than is charged {a). It Hands therefore as a mere wi(h or 
defire of the defendant to do an evil an. If indeed any 
evil confequence enfue on fuch a folicitation, the party is 
anfwerable } but there is a locus penitentiae between the 
folicitation and the an, and if he countermand the an 
before it be done, he is abfolved from the confequences^ 
An argument may be derived from analogy to cafes of 
flandei } for if no anion would lie for imputing fuch a 
bare folicitation to another, it follows that the folicitation 
itfi.lf cannot be indinable. In Bray y. Andrenus {h) the 
words were, My niaftcr was not content to take my liy* 
ing from me, but fent his man Andrews to kill me.** Two 
of the judges thought the anion lay, though po efibn fol- 
lowed upon the command ; but the other two held other- 
wife} becaufe no anion lies for dander except on the 
imputation of fuch things as are punilhable by law} and ‘ 
k was never fecn that any punifiiment was appointed ei* 


(. 1 ) R. V. Iflcatl.y, a Burr, ija;. {h) Mott. 6%,, 

r they 
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ther by the common or ftatute law, if no effe£% enfued 
thereupon. So. in i Roll. Abr.^o. Q^pl. 2 . If a man 
fay of another, ** that he lay in wait to rob him/* an ac« 
tion lies ; for there is the imputation of an evil zGt done. 
But in the fame book, pi. 4. where the words were, 
f* that he keepeth men to rob me,** it is faid no a£%ion 
lies { becaufe they only impute a bate intention without any 
a^. The fame principle is clearly laid down in Murrey'^ 
cale (d), and in Croftt v. Brown and in Eaton v. 
Alienee). BraPlon, lib. fo- 128. pi. 13. obferves, “ ubi 
fa£lum, ibi poterit elTe forcia quandoque, fed nunquam 
forcia fine fa£Io /’ (which word forcia, fays Lord Coie{d)% 
is a word of art, fignifying the furnithing a weapon of 
force to do the fa£l, by force whereof it is committed, 
the party furniflring the weapon not being prefeut at the 
fad :) ** quiaubi principale non confiilit, nec ea quae fe- 
quuntur locum habere debent : ficut dici poterit de prae- 
cepto, confpiratiotae, et confimiltbus, quamvis hujufmodl 
efie pofiuift etiam fine fa£lo ; et quandoque puniuntur fi. 
faclum fubfequatur, fed fine fa£to non, &c. nec etiam 
obefle debent praeceptum, ^c. nifi fa£lum fubfequatur.’* 
Vaughan (e) was indi£fed for perfuading an apprentice to 
withdraw himfelf from his mailer, fo that he Ihould not 
be taken upon a warrant j and Haughton J. excepted to 
the indi£lment.becaufe no venue appeared, nor that the 
apprentice did hide himfelf from the warrant; for if he did 
mt foy the perfuafion was nothing. " In R. v. Daniel (y*) the 
indi^ment charged that he inticed away an apprentice 
fyom his mailer, and feduced him to take and carry away 
* certain goods of his mailer from his houfe, and thaf the 

(tf) 2 Butftr, ao6* {h) 167. Stdw, Eaten, x Bu!Jtrn 

toim (c) 4 C9. 16a (</} zJnfi, x8a* (r) 234. (/) 1 SalA* 

B 4 


defendant 
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defendant knowingly received the fame. It was objeQeds 
that this was but a private and not a public injury; diat 
cafe only liesy and not trefpafs for inticing away a man’s 
fervant ; that no fadl was laid to be dond in purfuance of 
fuch inticing* except as to the latter part of the charge re<« 
ipedling the carrying away the goods* as to which that no 
venue was laid where the goods were taken away : for 
which reafons the judgment was arreftcd. The fame 
cafe is reported in 3 Sa/i. 191. (a)» where the indiAment 
is faid to have been holden naught by all the Court for 
not averring that the apprentice did abfent himfelf : foe 
though the words ahfentare caufavit imply that he did ab» 
fent himfelf ; yet the indi£lment muft not only (hew the 
caufe but the efiedk which followed. The fanie cafe is 
mod fully reported in 6 Mod. 99. where Lord Holt fays, 
that adviGng one to rob or kill* without fomething be done 
thereupon^ is not indi£lable. And he agre'cd, that a con- 
fpiracy to charge one with a baftard child is indi^able $ 
but if one ihould advtfe another to do it without more* it 
would not. And this report alfo agrees* that the indif%- 
ment was holden ill by the whole Court for want of an 
exprefs allegation that the fervant did abfent himfelf. And 
herewith agrees the opinion of Powell in 6 Med. 182. 
S. C. Lord Holt indeed afterwards faid (i)* that he was 
not fattsfied* that to feduce one’s fervant away was indidk- 
able ; but to perfuade him to embezzle his mailer’s goods 
was ! but whether it were neceffary to allege that the fcr? 
vant had embezzled them ? for the indi£kment might per- 
haps be for the evil a^ of perfuadlng. This latter opinion 

(a) I.otd Ktuym obferred, that the authority of the third part of SaJkeld 
wat not to be relied on* untefs eortoboraitd by othty books ) and it bad beea 
o/trn denied by Mr. JuS'ce jFj/frr, 

[it) 5 a/, IC2. 
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however was exprefled with doubt : and it appears that 
Lord Holt did not adhere to it in 4he fubfcrquent cafe of 
Reg, V, Callingvtood (a), Xhat alfo was an indi£^ment for 
inticing an apprentice to take goods from his mafter, and 
afterwards receiving the goods knowing them to -be^the 
mailer’s^ and couverting them to his own ufe. Judgment 
Was given for the defendant on the authority of Reg, v. 
Daniel. And to an exception taken to the indiclment that 
it did not aver that the apprentice took away the goods, 
and that it was not enough to fay that the defendant re- 
ceived them ; Lord Holt faid, that it ihould have been 
laid that the defendant feduced the apprentice, and that 
the apprentice vietarmis took away the goods. Thoiigh 
he alfo thought that the indi^ment might have been gene- 
ral againil the defendant for taking away the goods ; for 
he was a taker. In another report {b) of the fame cafe it 
is dated, that all the Court were of opinion that it nvat not 
enough to lay an inticemfnt without an aft done in purfuance 
of it. And another report (c) is to the fame effe£l. In 
none of the books is there any cafe or precedent to l)C 
found of an indi£lment for a bare folicitation to comniit 
an offence without an a£fc done in purfuance of it : and the 
filence of all the writers on the crown law on this fubje£l 
is of itfelf a drong argument that no fuch offence is knov/n 
to the law. The general principle of our penal code is to 
punifh the a£k, and not the intent ; with the fingle excep- 
tion of high treafon, where the traiterous intent conditutes 
the crime ; but even there it mud be manifeded by fome 
overt adl. Nothing is here dated which neceifarily im- 
ports that any a£l: was done towards the commiflion of the 
.pffence folicited ; a man may incite by words as well as 
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2dly, It is uncertain upon the face of the indl^h- 
ment whether the felony folicited were afterwards com> 
mitted or not ; the word incite is in that refpe£i ambigu« 
ons : but as the foliciting a felony ean only be a mifde* 
mesnor in cafe the felony be not committed, it ought to 
be exprefsly averred that no felony was committed ; 
though it may not be neceflary to prove fuch a negative. 
But 3dly, fuppofing the offence charged to be a mifde- 
aneanor, and that it is well laid in point of form ; yet the 
Quarter Seflions had no jurtfdidion to try it, inafmuch as 
it is no breach of the peace. That Court being compofed 
of judges deriving their authority from ftatute(o), can only 
derive jurifdi^ion from the fame fource. The ft at. i 
3.^. 2. c. 16. alHgned juftices te keep the peace. The 
flat. 4 Ed. 3. c. 2. which made the fame provifion, alfo 
afltgned other juftices to deliver the gaols of fuch whofe 
indictments were taken before juftices^of the peace. The 
ftat. 1 8 Ed. 3*. Jf. 2. c. 2. for the firft time gave them ju- 
rifdiCtion to try trefpajfes in general as well as felonies. 
This is confirmed by ftat. 34 Ed. 3. e, i. The commif. 
fion of the peace ( 3 ) in a fweeping claufe gives them au- 
thority to tn<|uire of all trefpaffes, &c. and of all other 
• effences vahich Ju/lices of the peace may lawfully inquires 
and particularizes a number of offences, not including the 
offence in queftion. In the conftrufliou of this claufe 
Lord Coke fays, that the latter words, ** of which juftices,'* 
&c. qualify the generality of the former: and Havf 
kins{c) defines trejpajfei in a large fenfe to mean not only 
all inferior offences which are properly and dire£lly againft 
the peace, as affaults and batteries, and fuch like ; butstll^ 
all others which are only fo by conftru^ion. It i; tnie hq 

(a) V\d% % Hatvk, ebm 8. /• 13. tt ftftunU (^) ibof, ^^3. 
JlffUenfo (f) 3^. 
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goes on to add, ** as all breaches of the law iii general are 
faid to be (a) i** yet he immediately dates forgery and 
peijury as exceptions (^) ; which he founds upon this con* 
fideration, that the ^ord trefpafs is to be taken in its pro* 
per and natural fenfe, namely, to mean perlbnal wrongs 
and open violence, or at mod to extend to fuch other 
oflFences only as have a dire£l; and immediate tendency 
thereto, as libels and fuch like. Now it ' cannot be faid 
that a bare inciting of one to do an illegal ad, which im* 
plies that it is done in a fecret manner and without* force, 
is either a dired breach of the peace, or has a dhred and 
immediate tendency thereto. 

On the part of the crown it was contended, that every 
attempt to commit a crime, whether felony or mifdemea* 
nor, is itfelf a mifdemeanor and indidable, a fortiori in 
the former cafe. And if an ad be necellary, the incite* 
ment or folicitation is^n ad : it is an attempt to procure 
the commilTton of a felony by the agency of another perfon. 
By the incitetnent the party does all that is left for him to do 
toconditute the mifdemeanor } for if the felony be adually 
committed, he is guilty of felony as accelTary before the 
fad. In high treafon, though the rule ftill holds that 
voluntas reputabatur pro fado, and therefore the com* 
pairing the king’s death is the fubdantive treafon; yet 
this mud be proved by fome overt ad or apertum fad* 
um {c). And both Lord Coke (d) and Mr. Judice Fofler (e) 
agree, that any advice, perfuafion, or command, to incite 
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or encourage others to commit the fa^» is an overt a^ 
of treafon. If he who procures a felony to be committed 
by another be himfelf a felon {a), it follows that he who 
attempts to procure it attempts to commit a felony. The 
gift of the offence then is the attempt or endeavour ; the, 
manner of doing it is matter of evidence, and need not 
be laid in the indictment. In R. v. Fuller {b)t the charge 
of endeavouring to incite a foldier to mutiny, &c. was 
holden to be well laid in an indiCtment on the ft. 37 Geo. 3. 
4. 70. ' without ftating the means employed. And in 
yohn/on^s cafe (r), the endeavour to commit an offence 
g^as faid to be as criminal as the offence itfelf. The ar-< 
^upicnt from analogy to cafes of Hander is in favour gj’ 
the profecution | for the principle is, that no action lies 
for the imputation of any thing, which, if done by the 
party, would not have fubjeCted him to punilhment. 
Now in Leverfage v. Smith (</), all the Court held, that 
an adion well lay for thefe wt^ds : ** John Leverfage 
would have robbed the houfe of y. S. if y. D, would have 
confented unto it : he perfuaded y. D, unto it, and told 
him he would bring him where he Ihould have money 
enough.** Although the words themfelves import no 
done, but only an evil intent, as was objected in that 
cafe. So in Paffie v. Mondford (v), the words were, that 
the plaintiff fent a letter to the defendant*s mafter, and 
therein willed him to poifon his wife,’* which were ob« 
je£t;ed not to be aflionable becaufe no was done ; but 
the Court refolved otherwife, becaufe it was a great flan- 
der to will one to do fuch an aEl t and this judgment was 
approved in Deane v. Eton{f)^ although, as was there 


(tf) F^. 1*5. (i) I Se/. 180. (e) * Shew. I. 
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faid, ilo a£l were done. Again, in^ Freude v. Frouie{a)jf 
the words were ** F. went to 2>.*s houfe, and would 
have had him rob B.\ houfe, and he (inuendo, the plain- 
tiflF) did rob him.** It was obje£led that it was uncer> 
tain by the words who robbed him. But the Court held 
that the firfl; words were of themfelves aclionable, and 
made wotfe by the fecond, whether the robbery were 
imputed to be done by the plaintiff or by his procure- 
ment. The cafes of The ^teen v. Daniel {b) and YAe 
^teen v. Callingnvood {c). did not decide that it was ne« 
cefTary an a£l ihould be done to fuftain an indi£tment, 
or that the perfuading another was not an ad. The 
true points on which tlie former cafe turned are Hated 
in theTatter*cafe (</} to have been, •!. The feducing an 
apprentice from his mafler ; which was the only point in 
judgment, and was holdcn not to be an indidable offence, 
but a mere private injury. 2. The perfuading him to 
take away his mafter’s goods ; as to which no venue was 
laid. Callingiwod'i cafe alfo went off on the latter 
ground : and bcfides, the indidment there did not lay a 
perfualion to Heal, but only to take and carry away his 
ma{ler*s goods, which might b^only a civil injury. In 
R. V. Bejl and others («), which was an indidment for a 
eonfpiracy to charge a man as the father of a baftard, it 
was objeded that without an ad. done it was no crime, 
and that the indidment alleged nothing but that the 
defendants confpired to tell the profecutor that he was 
the father of the child of which E. was enfeint. But 
judgment was given for the crown. The fame kind of 
objedion was urged in Rex v. Kinnerjly and Moor 

(«) 2 Ztcv, 105. (^) I 380. 6 Mod, loo. 

(f) 2 "Ld* Rcym, iii6# {d) 6 Mod* 289. (#) 2 Ldt 1167*' 
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where it was urged ^at bare words* charging aaodier 
with endeavouring to commit fodoniy, were not a fuffi- 
cient overt a£l* without alleging fomething actually done 
towards putting the confpiracy In execution. But the 
obje£lion was unanimoudy overruled: and feveral in* 
ftances were mentioned of attempts to commit felonies 
being punilhed as mifdemeanors. In R. v. Sutton (a)* the 
having tools for coining in pofleflion* with intent only to 
ufe tliem* was holden indi£lable. So in 2'ie King v. 
P/ympton{6), the promifing money to a member of a cor- 
poration to induce him to vote for the cle£iion of a mayor ; 
though the ehje€lion would equally have holden there 
diat nothing but words palled which were no a£^. The 
fame principle governed the cafe of R. v. Vaughan (c), 
where an information was granted againfl: the defendant 
fur attempting to bribe a privy counfellor to procure him 
an office in the colonies ; and the like was lately exhibited 
againll JTou/rg, for attempting to influence a juryman in giv- 
ing his verdict. But if there were an^ doubt on principle* 
and on former authorities* the cafe of Rox v. Scojield (</) 
is dire£lly in point. It was there holden* that the at- 
tempting to fei (ire to a man’s own houfe* which is only 
a mifdemeanor* was itfelf a mifdemeanor per fe* as mucli^ 
as an attempt to commit a felony* though differing i{^ 
degree. Titere indeed was an ad done : but another 
cafe was there cited before Adams B. at Slsrenu/bury^ which 
cannot be diltinguifliied from the prefent ; where an 
indictment charged a defendant with an attempt io fuborn 
•one to commit perjury ; which upon reference to the 

e 

judges was uiianimoully holden to be a mirdemeanor. 
3 d 1 y* It was not ncceflary tb negative in the indi^ment* 
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diat the felony folicited was committed ; for no felony 
can be prclumed if it be not fpecifically charged. In R* 

T* JSacon (n)>' which was an indiAment for inciting to the 
death of another by offering a reward for that purpofej 
the murder itfelf was not negatived. Nor in any of the 
cafes for foliciting felony is any fimilar averment intro* 
duced. It was however open to the defendant to have 
defended himfelf by proof of the felony committed, sdly. 
The quarter feflions have jurifdi£tion by the words of 
their commillion over all trefpajfes t and this is explained 
Hawkins {b)j to include. not only all inferior offences 
properly and dlre£tLy againff the peace, but alfo all fuch 
as are only fo by confl:ru£tion, as all breaches of the law 
in general ai^ faid to be \ with the exceptions only of 
perjury and forgery ; which exceptions reft more upon 
authority than principle. And at leaft the folicitation of 
a felony has as much a tendency to a breach of the peace 
as a cheat, over whicK it is acknowledged the feflions 
have jurifdi£tion. 

In reply to the cafes cited on the part of the crown, 
it was obferved that in Fuller's cafe {c) the iudiflmcnt 
Vas framed on the w'ording of the ftat. 37 Geo. 3. c. 70. 
v^hich made the endeavouring to incite a foldier to mutiny 
a fubftantive offence. And in Leverfagt v. Smith (</), the 
words imply an endeavour by fome a£t of the party him* 
felf to commit the felony imputed. In PaJJie v. Mound- 
Jord.{e)t the fending the letter was an a£l imputed : fo in 
Dean v. Eton ( / ), the placing the woman in the houfe 
with the intent alleged : and in Froude v. Frauds (g), the 
• 

(a) 1 Skd» 230. I Lev. S46. I Ktb, S09. (^ ) 2 Hawk* cha 8. /• 38# 
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words fpoken contained an adlual charge of felony com* 
mitted. The cafes of H. v. Bejl (a) and R, v. Kinnerjlty 
and Moore (£), being cafes of confpiracy> are clearly dtf« 
tinguifhable from the prefent. R^ v. Vaughan (e), R, 
Plympton{d)f and R. v. IToungt were cafes of bribery) 
which is a fpecific offence, in which it is immaterial 
whether the bribe were given or only offered. Laftly, 
in Scojlel^s cafe {e)t which has been moft relied on, there 
was a dire£i: a£t done by him, namely, an attempt to fet 
lire to his own houfe, and not a bare felicitation of an- 
other to do it. Still further, in Suiion’s cafe {_/)» there 
was an a£lual attempt to commit high treafon, by having 
tools for coining in his pofleihon for that purpofe. And 
ill 'Johnjon'& cafe (g), befides that the report ^is not very 
intelligible, ft'vcral a£is are mentioned to have been laid in 
the information, fuch as, the giving money, and the putting 
it in a cheft, to be paid upon the event of the verdift $ 
but above all, the offence charged^ which was in efiefl 
the tampering with a witnefs before a trial, to give evi- 
dence for a corrupt confidcration, was in itfelf a fpecific 
offence againll public jultice. 


Lord Kenyon C. J. The ofTonce imputed to this de- 
fendant is of the moll ferious kind, no Icfs than, that fc^r 
his own wicked gains he folicitecl and incited a fervant to 
rob his mailer ; and can it be a queflion in a country pro- 
felfing to have laws fubfervient to jullice and morality. 
Whether this be an offence ? So it is, however, that a 
great number of cafes have been cited, fome of which, 
I confefs, have tended, not to enlighten, but to perplex 

w 
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ftiy mind. But it is matter of fatisfa£tion, that the more 1801. 
modem ciifcs have gotten rid of a great deal of jargon on ' 

the fubje£f. 1 difmifs at once from my conQderation agaiufl 

all the cafes of a£l!bn3 for flander. And I am fatisfied 
that fome of the propoHtions which aire dated in the books 
Tefetred to could not have come from the judges to whom 
they are imputed. As for example, when hord Ho/t is 
Rated (a) to have faid, that if one fliould advife another 
to charge a petfon with a badatd, (by which it- mud be 
underdood that the charge was ill founded,} it would not 
be indidlable. I do not believe that he faid fo ; for it mud 
be remembered, that fuch a charge is made upon oath, 
and he could never have faid that to fuborn a witnefs to 
commit perjury was no oflence, although the perjury 
were not alleged to have been committed. But if he liad 
delivered fuch an opinion> it is a fulTicient arifwer, that 
the contrary has been exprefsly adjudged in more modern 
times by all the ju4l;es in the cafe alluded to, before 
Mr. Baron Adams at Shreivjhuryy which was quoted in the 
'cafe of The King v. Scofield ; and God forbid that it fliould 
hot be confldered as an otTence. But it is argued, that 
a mere intent to commit evil is not indi£table, without an 
a£t done } but is there not an aft done, when it is charged 
that the defendant folicited another to commit a felony ? 

The folicitation is an ad : and the anfwer given at the 
bar is deciflve, that it would be fulhclent to conflitute an 
overt aft of high treafon. The cafe of The Ring v. Vatighan 
Mras not pafled over (lightly. It was there attempted to 
be maintained, that an attempt to bribe the Duke of 
•Grafton^ then a cabinet minifter, and a member of the 
privy council, to give the defendant a place in Jamaica, 
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was not indi^able. ZiOrd Mansfield reje£bcd the attend 
with indignation. It was a felicitation to the duhe to 
commit a great ofifence againft his duty to the king and 
the public. So it is here? and it would be a Hander upon 
the law to fuppofe that an offence of fuch magnitude is 
not indi£);able. I am alfo clearly of opinion, that it is 
indidlable at the quarter feflions, as falling in with that 
elafs of offences, which, being violations of the law of the- 
land, have a tendency, as it is faid, to a breach of the 
I pence, and are therefore cognizable by that jurifdiftion. 
To this general rule there are, indeed, two exceptions, 
namely, forgery and perjury, why excepted I know irotj 
but having been exprefsly fo adjudged, .1 will not break 
through the rules of law. No other exceptions, how- 
ever, have been allowed, and therefore this falls within 
the general rule. 

Grose J. This is a very grievous offence, and it is 
moff important to the public to be made known as fuch. 
Ncvcrihclcfs, if it be no offence to incite a fervant to 
fteal from his mailer, or if the oft'cnce be not properly 
laid in point of form, or if the fcHions have no jurifdic- 
tioii to inquire of it, then the judgment mull be arrelled, 
I''ir{l, as to the offence itfclf, it mull be admitted that an 
attempt to ton|nnit a felony is in many cafes at lead .a 
miftlcmeanor ; to indance the common cafes of an at^. 
tempt to rob or to ravilh, which arc iiidiclable offences ia 
every day’s practice. But further, an attempt to commit 
even a mifdcineanor has been lliewn in many cafes t?» 
be itfelt a mifdcmeanor.* 'I'hcn it fo, it would be exfrar 
ordinary indeed if an attempt to incite to a felony were 
not alfo a inifdcmeanor. If a robbery were actually com- 
mitted, the inciter would be a felon. 'I'hc incitement, 
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however^ is the offence, though difFering in its confe-' 
quences, according as the offence foHcited (if it be felony) 
is committed or not. The guilt of an acceflary before is 
in many cafes as great as that of the principal } fometimes 
indeed it is even deferving of greater punifhment. For 
the principal is often put upon committing the offence by 
the acceffary before, and is inflru£tcd by him how to 
perpetrate it, in order that he may be benefited by becom- 
ing the receiver of the goods after they are ffolen. It is 
faid, however, that there is no inffancC of a mere folici- 
tation to another to commit a felony being adjudged a 
mifdemeanor ; and it was attempted to be diffinguilhed 
from the cafe of Rex v. ^cojield: but that cafe, though 
not immediately in point, is in truth much (Ironger than 
the prefent ; for there an attempt to commit a mifdemcan* 
or was holden indi£lable } and the cafes of R. v. Vaughan 
and R. v. Plimpton w^ere cxprefsly recognized, which come 
{till nearer to the prefent : nor was the cafe of R, v. 
Johft/on denied to be law, which was a folicitatlon to com- 
mit perjury, and which had been cited in the courfe of 
the argument. All thefe cafes prove, that inciting another 
to commit a mifdemeanor is itfelf a mifdemeanor ; a for- 
tiori therefore it mult be fuch to incite another to commit 
felony. It is alfo objected, that fome a£t (hould be laid 
to have. been done in purfuanceof the incitement; but I 
do not remember any cafe where fuch an averment has been 
holdeit to be neceflary nor can it be deemed fo if, as I 
conceive, the gift of the offence is the Incitement : and 
indeed if the incitement were to commit felony, and the 
fa6I; were committed, the inciter would himfelf be a felon. 
Neither vests it neceflary, in order to (hew that this was only 
a mifdemeanor, to negative the conimiffion of the felony. 
None of the precedents of indictments for attempts to 
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commit rape or robbery contain any fuch negative avef« 
ment. But it is left to the defendant to fliew if he pleafe 
that the ynifdemeanor was merged in the greater offence. 
Then as to the queilion of jurifdidiont I anv clearly of 
opinion that there is no foundation for the obje£Iion. The 
paflTage cited from Hawkins appears to me to be good Iaw« 
and it goes the whole length of (hewing that the Sefliona 
have jurifdiclion in this cafe. The offence tends to a 
breach of peace : and no good reafon can be afligned why 
that Court (hould not have jurifdi£Iion over fuch offences. 
As to the reafoning drawn by analogy from a£Iions for 
flander, it is in fupport of this indidlment ; and I (hould 
think fuch an action would lie for accudng a man of doing 
what this defendant is here charged to have done. 


Lawrence J. Three obje£lions were taken to this 
indi£Imeut : i ffy That it is uncertain on the face of it 
whether Dixon did not (leal the goods \ and that if he 
did, then the offence would be felony and not a mifde* 
nieanor. adly. That a mere intent to commit a crime 
is not indiflable. 3dly, That the juffices in Seffions had 
no jurifdf£lion. As to the firff, there is no pretence for 
it } for it cannot be intended that a felony was committed 
where none is fo charged. In 2 Hawk. ch. 25. f. ( 5 o. it 
is laid down, that the want of a dire£I allegation of any 
thing material in the defeription of the fubffance, nature, 
or manner of the crime, cannot be fupplied by any in. 
tendment or implication whatfoever. And an inftance is 
given from Keilw. 87. wherein it was adjudged that an 
indi£Iment agatnff one for felonioufly breaking fuch a*prt« 
foil, and commanding another who was therein imprifoned 
for felony to efcape, was not a good indi£Imeat for a fe- 
lonious breaking, without exprefsiy (hewing that the party 
7 did-" 
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did efcape ; and yet the breaking could not be felonious 
as it was laid, unlefs there was an efcape. Therefore as 
there is no averment here that Dixon did Heal the goods, 
it mud be taken that he did not. adiy, Alt oiTences of a 
public nature, that is, all fuch aifls or attempts as tend 
to the prejudice of the community, are indiflable. Then 
the queftion is, whether an attempt to incite another to 
fteal is not prejudicial to the community ? of which there 
can be no doubt. The whole argument for the defendant 
turns upon a fallacy in afluming that no a£l is charged to 
have been done by him ; for a folicitation is an a£l;. The 
offence dees not red in mere intention ; for in folicittng 
Dixon to commit the felony, the defendant did an acf to- 
wards carrying his intent into execution. It is an endea- 
vour or attempt to commit a crime. The argument 
therefore for the defendant mud go the length of Ihewing 
that an endeavour br attempt to commit a felony is no 
oflFence, not even a tnifdemeanor, if the felony be not 
committed : for if the felony had been committed by the 
feryant, the defendant himfelf would have been a felon. 
The dofirine laid down by Lord Mansfield in R, v. Sco- 
fieldt which comprifes all the principles of the former de- 
ciffons, entirely governs the prefent cafe ; that fo long as 
qn a£l reds in bare intention, it is not punilhable by our 
laws ; but immediately when an a£i is done, the law judges 
not only of the afl: done, but of the intent with which It 
is done ; and if accompanied with an unlawful and malL 
cious intent, though the itfeif would otherwife have 
been innocent, the intent being criminal, the afl becomes 
fMfininal nnef pYnidiable. That cafe is ably reported, and 
contains*every thing convincing which can be fold on the 
fubjecl. There are however older authorities to the fame 
purpofe. R. V. Lad^ Lawlyt Fitzg. ^63. was an indi£l;- 
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ment charging that the defendant, knowing that y. C, 
was indi£led for forgery, endeavoured to keep away a ma^ 
terial witnefs for the king : on which there was judgment 
for the crown. The cafe alluded to in R. v. Sc^ld^ a$ 
tried before Mr. Baron Adanu at Shrew/bury, is in point ; 
and I have precedents of Hmilar indiAments, one of ^he 
King V. Broom in Northumberland^ drawn by Mr. Juftice 
Yatet when at the bar. Another againft Guy and another, 
'drawn by Mr. Juftice jdjbhurjli for foliciting one to kill 
the Chevalier D'Bon{o), 3dly, The obje£lion to the 
want of jurirdi£tion is founded on a miftaken fuppoGtion 
that the Quarter Selllons can only take cognizance of 
offences which are direft breaches of the peace } for their 
jurifdi£tion alfo extends to fuch offences as tend to a breach 
of the peace. 2 Hanvi. ch. 8. f, 38. is in point } and this 
IS confirmed by the judgment of the Court in Rex v. Rif^ 
palf 3 Burr. 1320. which was a conspiracy to charge a 
man with taking hair out of a bag;''and it was holden that 
the offence was cognizable by the Sellions ; a confpiracy 
being a trefpafs, and tending to a breach of the peace. 

Lb Blanc J. It is contended that the offence charged 
in the fecond count, of which the defendant has been 
convicted, is no mifdemeanor, becaufe it amounts only to 
a 'bare wilh or deffre of the mind to do an illegal a£b. If 
that were fo, 1 agree that it would not be indiflable. But 
this is a charge of an ad 3 ; done s namely, an aflual folicit* 


(d) That was an indidmenl againft two for foliciting and cndcaTOuring tm 
pcrfuade and procure one 0. Al^All^ton to kill and murder the 
D'Kon. A' ad count chjrged them with confpiring to take'^and fetsehiiD^ and 
carry him agamft his will to pares beyond the Teas. The 3d count was for a 
like confplracyi and alft charged that the defendants lay in wale fjr that 
purpale. 


ation 
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otion of a fervant to rob his mafter, and not merely a widi 
or defire that lie fliould do fo. folicitatlon or inciting 
of another, by whatever means it is attempted, is an adi; 
done i and that futh an a£i done with a criminaLintent is 
franifhable by indi£iment has been clearly eftabliOied by 
the feveral cafes referred to. The cafes of R. v. Danu/f 
and R. v. CalUngwoody cited for the defendant, do not fupo 
port the propontion that a mere folicitation is not iitdidl:- 
able : on the contrary. Lord Holt fays in the former 
cafe (a), that perhaps an indidlment might be yhr the evil 
a£i oj peifuaditig another to (leal. That part of the cafe 
however was determined upon the want of a venue. 
And in R. v. CalUngv/ood [b)^ the only point determined 
M'as, that the firft part of the charge, which was for in^ 
ticing an apprentice to take and carry away goods from his 
mailer, was not indidlable, being only a private injury for 
which an a£llon nn the cafe would lie, but not of fuch a 
public n-itiire as to maintain an indi£lment : and that the 
fecond part of the charge was not well laid for want of a 
venue. Then as to the objcdlion that the Quarter ScfGons 
had no jutihliclion in this cafe, it Is fullicicnt to anfwer, 
that the general wor<ls of the commillion of the peace 
comprehend all trcfpalLs j and the word trefli^ijj'cs not only 
includes dire£l: breaches of the peace, but all'o all fuch 
oll'ences as have a tendency thereto : and on that ground 
confpiracies have been holdcn to be cognizable by the 
Seilions } not as a£lual breaches of the peace, but as tend- 
ing thereto. And it appears to me that this is an oifence 
tending to a breach of the peace, and is therefore indiiSl- 
.tffble before ihatjurifdi^ion. 

Judgment alhrmed. 

(tf) 6 Modm lois (A) 2 Ld, Raym* iii6» 
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Elliott againft Duooan« 

affidavit to hold to bail in this cafe was made byr 
one y. C.f flating himfelf to be agent to the plains 
tiify and fwearing poGtively to a debt of 20/. for goods 
fold and delivered, and that no offer had been made to 
pay that fum or any part thereof in bank notes, to tie heji 
of the depatien^s knowledge and belief, 

Conjl obtained a rule nlG for difeharging the defendant 
on common bail, for the defeff of the affidavit in not po- 
Gtively negativing a tender of the debt in bank notes, as 
the a£f {a) requires ; the plaintiff Hying in Englandf and 
therefore the cafe not falling within the exception where 
the principal with \vhom the debt was contia£fed is; 
abroad. 

Lamb now Giewed caufe, and admitted that the ob- 
jc£fion would have been well founded according to the 
cafe of Cafs V. Leifyijb)', but faid, that in a fubfequent cafe 
of The Mayor of London v. Dias (<r)j, an affidavit fworn in 
the prefent manner by a plerk in the chamberlain of Lon- 
dWs office was holden to be fufficient, though the cham- 
berlain himfelf, who was the principal pGicer in that 
Tcfpcfl, was in England. But 

The Court faid, that was the cafe of a corporation, 
and an exception to the general rule, which in the cafe o^ 

'd) 3. e. 45. 1^) S Term 5*0. 

{<■) 1 Rt /> 237. 


individuals 
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Individuals requires a pofitive negative of a tender of 
the debt in bank notes where* the principal refides 
here (a). 

Rule abfolute. 

(47) But a dire£^ negative of fu.ch tender fivom by the agent is fuffi* 

cicnt, Knigbt v, Keytc^ 1 Ei 0 's 41 j* 

The Kivg agawjl the Inhabitants of Coppu^l. 

'^WO juflices by an order removed Thnry Benthanit 
his wife, and three children by name, from the 
townlhip of Standljh with Langtree to the townfhip of 
iloppttllt bqth in the county of LattcoRer. The Sellions 
on appeal confirmed tire order, fubje£l to the opinion of 
this Court on a cafe, flating. That the refpondents proved 
by the evidence of the pauper, that his father many years 
ago purchafed a fgiall eflate for lefs than 30 /. in 
the townfhip of Coppully and occupied it hirnfelf for about 
five years, during which time tire pauper was part of his 
father's faqiily ; and that the pauper’s father during his 
occupation of the eflate a£lualiy paid the parifh rates Or 
afTcffments in refpeft of his eflate ; but the refpondents 
^did not produce any rates or afrefTments, and had not 
given any notice for tlie produflion of the afl'cll'ments or 
fates. The appellants obje£led, that without the produc- 
tion of thetth or having given notice to produce them, 
there was no legal or proper evidence that the pauper’s 

father was charged for the fame. 

*• 

7'oppv»s Si'nr/ett, in fqpport of the order of SelHons, 
faid, that the produdtion of the rate was only neceffary 
where it flood uncertain or indifferent who is rated for 

the 


i8ot. 


Duggan# 


Nov. 12th. 

A fetclemcnt br 
being rated and 
paying rates 
rannoc be proved 
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paying only fWich^ 
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eflate for which 
he paid the ra^• 
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the eftatC) whether the owner or occupier : but here it 
was unnecefTary to be produced, becaufe as the pauper's 
father was both owner and occupier, no othejr perfon 
could be rated ; and it was enough to* (hew that he had 
in fad paid the rate ; and they referred to H. v. S/, 
where the like objefiion was taken to a fettle* 
<nent gained by being rated and paying to the land-tax, 
becaufe the rate itfelf was not produced, nor any notice 
given to produce it : but the Court there over-ruled ths 
obje£kion, and treated it as a clear cafe. 


Crefs was to have argued contra. 

Lord Kemton C. J. It is impolTible to argue that parol 
evidence may be given of rates which are not produced, 
nor any notice proved to produce them, nor any reafonable 
account given for their non-produtSlion. /I'he bed evidence 
was not given which the nature of the thing would 
admit of. 


Grose J. It is in every cfey’s experience to reject 
parol evidence of a writing which may and ought to be 
produced. 

Fer Curiam f Both Orders quaflied. ^ 


Furr, S« C. Sz^ 
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The King againfi the Inhabitants of ChaO- 

D£&TON« 

^J'WO jufticcs by an order removed John Buekityi his 
wife and five children by name, from the townlhip 
of Little Bolton to the townfliip of ChaddertoUf both in the 
county of Lnncafler. The fellions, on appeal, confirmed 
the order, fubjeft to the opinion of this court on the fol- 
lowing cafe : 

The refpondents proved that the pauper John Buckley^ 
when fie buried his firll wife, applied to and received 
relief from the overfeers of Chadderton ; and that the 

m 

pauper’s mother, being with child of a bafiurd fame few 
years after his father’s death, went from another town- 
lhip to Chadderton to lie in there, and “ as the pauper 
** had heard from.his mother,” who has been dead feme 
years, Ihc was relieved there by Chadderton. This liear- 
fay evidence was obje£led to by the counfel for Chadder- 
ton s but it was received : and the removants did not give 
any other evidence of a fettlemcnt in Chadderton. The 
Sefiibhs, conceiving the above fufficient evidence of a fet- 
tlement in Chadderton^ direded the appellants to go into 
their cafe ; and the appellants proved that when the pau- 
per was about 1 2 years of age, his mother and ftepfather 
made a verbal agreement with James Platt of Great Bolt 
toUf cotton weaver, that the pauper, who was then able 
to weave a little, Ihould weave for him three years. The 
‘llepfather and mother were to have half the earnings of 
his weaving, and Platt the other half. Platt was to learn 
him to weave and find him looms, but the llepfather and 
mother were to find him in every thing elfe. He ferved 


l8oi. 
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s6oi. out tlie three years with Platte during which time he 
Vlit KiMo Great Bolton. The Sundays he pafled with his 

mother, and the reft of his time at Platt*i % but this was 

Ths Jnhabitantt 

of not mentioned in the agreement. 

Cmaoobutok. 

When this cafe was called on in the paper for argu> 
ment. 

Lord Kenyon C. J. fald, that whatever doubt might 
be raifed as to the'fettlement in Great Bolton^ concerning 
which he thought the Seflions (hould have found the fa£l 
one way or the other, whether the pauper contrafted to 
ferve as an apprentice, or only as a hired fervaiit, in the 
former of which cafes no fettlement could be gained, as 
the binding was not by deed, which Lord Holt fays (a) is 
neceflary in the cafe of an apprentice } yet at any rate the 
orders could not be fupported, there being no evidence 
of any fettlement in Chaddertony to which the removal 
was made; the bare faff of the paupers* having been 
relieved there being no proof of it, as they might have 
been relieved as cafual poor. 

Holroyd and Crofst in fupport of the orders, obferved, 
that the fa£l of the paupers’ having received relief from 
the oveifeers of ChadJerten was at leaft prima facie evi.- 
deuce of their being there fettled, fo as to call upon them 
to account for it by {hewing that fuch relief was given to 
the paupeis as cafual poor, or under a mifapprehenfion 
of their being fettled there ; nothing of which was ftated 
in the cafe : and therefore the n\uft be taken as equi^' 
valent to an acknovcledgment by Chaddextotn th^t the pau<o 
, pers were their pariihioners at the time. 

(• 7 ) Rm V. CaiangtvGOti^ %LtioRajm* fii7« 

• Lord 
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Lord Kenyon C. J. The h'earfay frotti the pauper’s 
mother is no evidence at alt of ai?y fa£t (a) ; and then the 
only fa£l applicable to the fcttlement in Chadderton is, 
that when the pauper buried his firfl: ^vife he received 
relief there from the overfeers : but the bare fa£l of his 
receiving fuch relief is no evidence of a iettlement, for 
the reafon I before gave. If the paupers were in want of 
relief while they were in Chadderton^ the overfeers we^e 
TOund to give it, whether the paupers were fettled there 
Or elfewhere. And by the late a£t of parliament {hi) they 
could not have been removed till they were a£l;ually 
chargeable. 

The ^efpondents* counfel then defired that the cafe 
might be fent back to the fcHions to be reheard, as there 
was other evidence of the fcttlement in Chadderton ; and 
the fubfequent fcttlement was what was underOiood to be 
principally conteftgd. 

Trapping contra faid, that both the fettlemcnts were 
conteded} and the refpondents ouglit to have come pre- 
pared with all their evidence on the trial of the appeal. 
But 

Lord Kenton C. J. faid, that as the refpondents might 
have given other evidence of the fcttlement in Chadderton^ 
if the SelHons had not been fatisfied with this, there 
fcemed no impropriety in fending the cafe back to be 
reheard ; and he would recommend to the magpdrates- to 
’determine the fa£l in what charaflcf the pauper con- 
tracted to ferve his mailer, which would decide the prin- 

(«) PWlr Jpep, Jt. r. Tntyfrjpanf, and R, ». ^iergtyitty, 

(i) 3. r. 101. , 

cjpal 
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cipal queftion one way or other, and. make it unnecef^ 
iary to fend the cafe back again for the opinion of this 
Court* 

a 

Petf' Curia/Uf The Cafe remitted to the Seflionx* 


^AurJUajf, 

licha 


The King againfi Airey. 


la •a irdidment 
oa lhe ft- 30 Gt9m 
a* c. ^4. tor 
obtaining money 
onfalfe pietences, 
it is futHcient to 
allege that the 
defendant unlaw- 
fully t knowingly ^ 
and dcfighedly 
jyrecendcd fo and 
fo, by meana of 
arbich faU falje 
pretenc- s he ob- 
tained the money; 
afieiwarda nrga- 
living fuch pre- 
tences to be true; 
though it be nut 
in terms alleged 
chat he 

pretended, &c. 
and i( frems it 
would have been 
|iiffic>cnt ti> jliege 
thac he obtained 
the money by 
fuch and fuch 
pretences, aver- 
ting fuch pre. 
tmccs to be falfe. 


firfl; count of the indi^ment Itated, that oiSfr 
yames Barrow, on the aid of March, 40 Geo. 3. &c. 
at the burgh of Kirkby in Kendal, in the county of 
tnoreland, delivered to the defendant Airey, late of the 
burgh, &c. common carrier, certain goods and chat- 
tels of the faid J. B., to be fafely carried by the defend- 
ant from the faid burgh to one yohn Leach at Laneajler, 
&c. and there to be delivered, &c. for a reafonable hire 
and rewnrd, &c. ; and that the defendant afterwards, to 
wit, on, &c. at, &c. received the faid goods under pre« 
tcncc of carry’ng and delivering, and then and there un- 
dertook to carry and deliver the fame accordingly. And 
that the defendant contriving and intending to cheat the 
faid y. B. of his money, afterwards, to wit, on the 15th 
of April in the year aforefaid, with force and arms, at, 
&c. unlawfully, knowingly, and defignedly, pretended to 
the faid y. B. that he the defendant had carried the faid 
goods from the burgh to J.atica/ler, for the purpofe of 
delivering the fame to the faid y. L., and had there (at 
Laneajler^ delivered the fame to the faid y. L., and that 
the faid y. I., had given him the defendant a certain re- 
ceipt, cxprefllng fuch delivery of the fame goods to the 
faid y. L., but that he the defendant had loll or millaid 
the fame receipt, or had left it at home i and that the 
defendant thereupon demanded of the faid y. B, 16 s. for 
i . the 
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ibc carriage of the faid goods oh that occaGon } by means 
of which faid falft pretences^ he the defendant did then 
and there, to wit^ on^ &c. with force and arms, at, &c. 
unlawfully, knowingly, and defignedly, obtain from the 
faid y. B, i6 s.f with intent to cheat the faid J. B. of 
the fame. Whereas in truth and in fa£k the defendant 
did not at any time whatfoever carry the faid goods, or 
any part thereof, from the burgh aforefaid to Lancajltr 
aferefaid, for the purpofe of delivering the fame to the 
faid y, jL. ; and whereas in truth and fa£); the defendant 
did not at any time before the time of his faid pretences, 
and obtaining the fiid money as aforefaid, deliver thc 
faid goods, or any part thereof, to y. L. at Lancajler, 
or at any other place whatfoever ; and whereas in truth 
and in fa£l, the faid y. L. never did deliver the faid fap> 
pofed receipt, or any receipt whatever, exprefling the 
faid fuppofed delivery of the faid goods to the faid y. L.r 
and whereas in truth and in fa£l;, the defendant never 
received from J. L* any receipt w’hatfoever, concerning 
the faid fuppofed delivery of the faid goods, or any part 
thereof ; and whereas in truth and in fa£t the defendant 
never had in his cuftody or polTcflion any receipt or me> 
morandum whatfoever, relating to the faid fuppofed deli> 
very, &c. There was another count, not materially dif* 
•ferent as to the prefent purpofe. 


i8ot. 


The fCiMo 
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After conviflion and judgment of trarifportation for 
feven years, the defendant brought a writ of error, and 
aHigned for fpecial caufe, i. That it is no where alleged 
the mdi£lment, that he did falfely pretend any matter 
or thing to the faid y. B.f by means of which the faid 
fiitu of i6f. mentioned to have been unlawfully, know> 
ingly, and deGgnedly obtained by the defendant from 

y. B.^ 
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j. B-t vrith intent to cheat and defraud him, was fo oh* 
tained by the defendant. 2. That no falfe pretence what^ 
ever, fpeciflcally and pdfltiTely alleged and charged as 
fuch, is alleged and charged in the Kidi£fcment to have 
been made or ufed by the defendant to B., by means 
of which the faid fum of 16 s. alleged tb have been 
wilfully, knowingly, and designedly obtained by the de- 
fendant from . y. B.f with intent to cheat add defraud 
him thereof, was fo obtained. And alfo alligned the 
common error* 


Kuonvtys took obje£lion to the indi£tment, firft, that it 
is not exprefsly alleged that the pretences made by the 
defendant were falfe^ which is the gill of the oiFence 
created by the ilat. 30 Geo. 2. r. 24* on which alone the 
indiflinent can be fultained. The words of the ftatute 
are, that ** all perfons who knowingly and deGgnedly iy 
** falfe pretences, &c. Shall obtain goods, &C( with intent 
to cheat any perfon, &c. Shall be deemed offenders*’* 
2 Hawk. ch. 25. f. 60. (which cites ^tdundf. 96. and 
Keilw, 86, 7.) fays that the want of a direft allegation of 
any thing material in the defeription of the fubSlance, 
nature, or manner of the crime, cannot be fupplied bjr 
any intendment or implication whatfoever. And the fame 
author (f. no.) adds, that neither the words contr 4 
formam Slatuti, nor any periphraSis, intendment, or con- 
clusion, will make good an indl£lment which does not 
bring the fa£l: prohibited within all the material words of 
the ftatute ; as rapuit in rape $ voluntarie and corruptc in 
perjury. Secondly, The omiffton in chaiging that th^ 
pretences were falfe cannot be fupplied by the words 
following i ** by means of which faid falfe pretences,^ 
&c, for no pretences ufed were before alleged to befaHie, 

atid 



^ In tbs FoktT'SEcond Yeas of GEORGE III. 

and therefore the concluflun is noc^ warranted by the pre^ 
tniles; It is trucj at the end of the indictment the truth 
of the ipretences uf^d is negatived ; but that will not fup^ 
ply the want of a dircCt allegation that the defendant 
knowingly ufed falfe pretences ; becaufe it is not enough 
to bring a cafe within the llatute, that the defendatit 
made ufe of certain pretences, and that thufe pretences 
Were falfe, unlefs he knew them to be falfe at the time. 
Fallity is as much the fubRance of this crime as of per- 
jury } now. no indiClment for perjury would be good 
without a direef allegation that the defendant falfely fwore, 
although^he falfehood of the fa£f fworn were afterwards 
pofltively alleged. So in forgery, all the precedents are 
that the inftrument w'as fnlfety made. Bedcles, though the 
truth of each member of the pretence is fcparatcly nega- 
tived, it is ho where (laced that the whole combined toge- 
ther was falfe; 

Holroyd contr^ was (lopped by the Court. 

Lord Kenyon C. J. The cafe is too clear to require 
any arguments 1 do not quarrel with any of the general 
propodtions which have been advanced, fuch as, that the 
fbbdance of the offence .ought to be charged with cer> 
tainty ) .and that the law will not intend guilt unlefs it be 
poGtively alleged and proved ; and the like.* But the 
qaedion is^ Whether there be not a pofitive charge of 
ob^ining money upon falfe pretences in this cafe ? 1a 
c^staia cafes it is true, there mud be known technical 
#ords ufed in order to deferibe particular oifences, fuch 
■Wt murdstiTit in murder } burglariter in burglary ; raptiic 
in rape. Thefe having been long ago edablifhed to be 
necefiary.in the defeription of the feveral offences mud 
Vbx..ll. D* bo 
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l86t. be abided by. But th^re is uo rule of kw which fays that 

T there muft be technical words in every cafe ; nor am i 

rrhe Kikc .... . ' 

agunft inclined to multiply the inftances. .1 once before had 

occafion to refer to the opinion of a m-oR eminent Judge* 
who was a great crown lawyer, upon this fub}e£^* 1 mean 
Lord Hale (a ) ; who even in his time lamented the too 
great (Iri^nels which had been required in indiflments* 
and which had grown to be a blemiih and inconvenience 
in the law ; and obferved, chat more offenders efcaped by 
the over eafy ear given to exceptions in indiflments* than 
by their own innocence. What is this cafe ? a man gives 
goods to a carrjer to convey to a certain perfon,at another 
place ; the carrier pretends that he delivered them* and 
that the bailee had given him a receipt for them* but that 
he had miflaid or left it at home ; by which he gets the 
price of the carriage from the otlier; and all thefe pre- 
tences the indifiment proceeds to charge were untrue ; 
and yet it is ohjefled that it is not 'alleged with fuflicient 
certainty that he obtained the money by falfe pretences. 
But unlcfs tl'.ere mud be fomc particular arrangement of 
words in fuch an indi£f ment* I cannot fee how the matter 
can be rendered more certain. There would be juft as 
much fenfe in requiring that the indi£iment (hould be 
written in the old Saxon character. Take the wholf‘<b£ 
the indid^meiit together* and the charge appears plain and 
intelligible ; atid if the defendant had not known the pre- 
tences to be faJfe, it would have been matter of defence 
for him before the jury. 

Gross J. 1 agree that the offence muft be fubftantial- 
ly alleged* and I think it is fo iu this indictment. It as 

(«) a 193. 
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alleged that the defendant recetvod money upon certain 
pretences, and in a fubfequent part of the indidlment all 
thofe pretences are»alleged to be falfe; and it even goes 
on to (late, that by means of fuch falfe pretences he ob- 
tained the money. That was not necefTary in my opinion ; 
for it would have been fafRcIent to have fliewn the pre- 
tences, and averred them to be falfe. And all tlirough the 
ihdi£lment charges the fevcral pretences to have been 
made ur.lawfully, hnowinglvi and defjgnedly,** for the 
purpofe Hated. The offence therefore is completely 
brought within the words and meaning of tlic flatutc. 


1801% 

The Kino 
againfi 
AlRCYt 


Lawrence J. Every iiuH£lment mud contain all the 
circumflanoes ncceflhry to conrtitiite the crime ; and 
thofe circu.mftances mufl be dated pofitivcly without any 
periphraGs, or intendment. Now here the crime in fa<fl 
was, that the defc^iidant obtained money from the profe- 
cutor by pretending fhat he had delivered the goods ac- 
cording to his order ; which in truth he had not done. 
Then does the iiuliclment charge that offence ? It alleges 
that the defendant pretended that he had delivered the 
goods, and iiad taken a receipt for the delivery, vi hich re- 
ceipt he pretended he had mi/laid or left at home; and 
ttieii the iiuli£lment avers every one of thefe pretences to 
be falfe ; and that the defendant did all this unlawfully, 
^knowingly, and deGguedly; whirh jfi all that (latute 
requires : and it is immaterial in what part of tlie indi£l- 
ment the feveral allegations are to be found. 

• 

Le Blamc J. concurred in opinion ; obferving, that there 
was a fiofitive allegation that the pretences made were 
■failfcy which was all that the (latute required in that refpeift 
to bring the ca(b within it. 


D a 


Judgment afhrmed. 
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I N afTumpGt for money ha<.l and rec«iivcd by tbe defend-* 

ant to the plaintiff’s ufe, tried before Lord Kenyon C. 
at Sittings in Trinity term iSoi, a vcrdifl was 

found for the plaintiif for ii$i A, fubje£t to the opinion of 
this Court on the following cafe : 

An a£lion was brought by the plaintiG' to recover idi /• 
paid by him to the defendant in advance on a c(mtra£l en- 
tered into between them for the fale of certain mefltiages 
and lands at IVtJloingborough in the county of Liucolnf and 
which he feeks to recover on the ground that the defend- 
ant cannot make a good title to the premifes< The title is 
as follows jfftvAe was feifed in fee of the pre- 

mifes in queiliont and feveral other ettates xw LincolnJJjtre, 
on the 25th OSIoher 1755* He hid a foil ^uhn and 

two daughters, ElUtty who had married Gervafe Gibjhi, and 
who had married CknrUs Ni-iLi:cnien . John lieckt 
had two’ children* Thomas Kelutt livike and si fury JJ^cke. 
JLUt’n Gibjbn had one daughter, J.llen, Sarah JK^tveonfen 
had one daughter, Alary^ wlio mariied John I’dxvn; a^i 
Jiad four children, Thomas^ Glarijfay Charles^ an«l James, 
All thefe perfons were living when Thomas Beds made his 
will, and at the time of his death. On tlic 2;th of Odober 
1755 he made his w'ill, duly executed and attefted to pafs 


real eftates ; and thereby, after providing for liis graqd- 


to be Implied 
between the 

younger chiMiea daughter Afary limited the inrincipal part of his 

'Of Bm rrooi The 

«l>p*rent inten- eftate (not now in queftlon) to his fon TWw Bede for 

tion of the tetta- r- 7. 1 r - 

tor inn tha life, rcmatnder to Thomas A. Bede for life, and fo on in 

Mtttiihfllndrng* fttiil fettlcmcnt to the children of Thomas Kdktt Bede, 

the ttfc of the > **9 • V 

vmrd rtfpeSfive 
In fucli dcvlfc. 
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Ilrith divers remainders over to his other children and 
grand-children } and alfo limited other premifes (not now 
in queftion) to his daughter Ellen Clibfm for life^ remain- 
dei^to his grand-daughter Ellen Gihfin in tail, with divers 
remainders over to his other children and grand-children. 
He devifed the nremifes in queftion in tiie werds follow- 
ing_| Item. 1 give and devife all that my farm, with 
** all and every the mefluages, cottages, clofes, lands, and 
** tenements to the fame belonging, fit'uate and being in 
“ IV^a/Ijingborottgh and Heighington in the county of Lin^ 
** colttf as the fame arc now in the tenure of Mr. Robert 
** Hurton, his afligns or under-tenants, together with my 
** lifher^ there, to my daughter Sarah Newconien^ and to 
** my grand-daughter Mary Foxon^ during their refpeflive 
** lives, and the life of the longer liver of them, equally to 
** be divided between them ; remainder (to a truftee and 
** his heirs to preferve contingent remainders). And 
from and after*lhe deaths of the faid Sarah Newcomet^ 
** and Afrtry i'ow//, ‘and of the death of the furvivor of 
** them, I give and devife all and every the faid premifes 
•* to all and every the younger children of the faid Mar^ 
Fetfott begotten or to be begotten, if more than one 
*< equally to be divided amongft them, and to the heirs of 
** their refpeElive body and bodies, to hold as tenants in 
common, and qot as joint- tenants ; and if the faid Mary 
Foxon ftiall have only one child, then to fuch only child 
<< and to the heirs of his or her body lawfully ilTuin^ and 
<* for vrant of fqch ifTue, I give and devife the J^aid premifes 
•* to my fon-in-law Mr. Charles Newcomen for the term 
*S of his natural life j and from and after his deceafe I 
«* give and devife the fame to my grandfon-in-law Mr. 
«* Jo^n Foxon for the term of his natural life ; and from 
4( and after his deceafe, I give and devife the faidpremifts 

D 3 <* to 
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•* to my fon Becle for the term of hts natural life f 
** and from and after his deceafcy I give and devife the 
faid premifes to my grand fon Thomas Kellett Bechet and 
** to the heirs of his body to be begotten ; and for want 
** of fuch ilTucy 1 give and devife the faid premifes to my 
** grand ‘daughter Mary Becker and to the heirs of her 
*« body to be begotten ; and for want of fuch iiTue, I give 
** and devife the faid premifes to my daughter Gibfon 
for the term of her natural life; and from and after her 
“ deceafc) I give and devife the fame to my grand-daugh- 
«* ter Rilen Gibfon^ and to the heirs of her body to be be- 
** gotten } and for want of fuch iiTue, I give and devife the 
*< faid premifes to all and every the younger children of 
“ the faid Ellen Gibfon my daughter begotten or to be be- 
** gotten, if more than one equally to be divided amonglt 
them, and to the heirs of their refpe£live body and 
** bodies, to hold as tenants in common and not as joint* 
tenants ; and if my faid daughter Gibjpn flrall have only 
** one child, then to fuch only child, and to the heirs of 
** his or her body lawfully ilTuing ; and for want of fuch 
iflue I give and devife two third parts of the faid premifes 
** to my two nieces Jtflina and Elizabeth Beche^ and the 
other third part of the faid premifes to the three children 
of my niece Sarah Searby^ and to the heirs of their re- 
fpe£live bodies, to hold as tenants in common and uot:|. 
** as joint-tenants ; and for want of fuch, to my own right 
♦* heirs forever.” The tellator has taken notice by name 
of all the four children of Mary Foxon Xn different parts of 
his will. The faid Thomas Becke died feifed in fee of all 
the faid lauds in 175^' 


It is admitted that the defendant can make a good title, 
and that the plaintiff is not entitled to recover, if under 

the 
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•the devile above fet forth crofs remainders are raifed in 
the preinifes in queflion between the younger children of 
Mary Foxon : and that Ihe cannol make a good title, and 
that the plaiatilF is entitled to recover if fuch crofs re* 
xnaiuders caniiht he raifed. The queflion for the opinion 
of the Court was. Whether the plaintiff were entitled to 
recover ? If he were, the verdi£l to fland, otherwife a non- 
fuit to be entered. 


1801., 


Wat SOT# 

dgOfffft 


This cafe was argued in Trinity term laft by HuUsek 
for the plaintiff, and Dampler for the defendant ; and 
again in this term by Gibbs for the plaintiff, and The Attor- 
ney General was to have argued for the defendant, but the 
Court •thought it unueceflary to hear him. The argu- 
ments ran to great length; but as the cafes cited and com- 
mented upon have been fo often difeufled before on Gmi- 
lar occaflons, and as the Judges in delivering their opinions 
on the prefent cafe went fo fully into the fubje£l, both upon 
general principles of law, and the particular application 
of them to the will in queflicui, it is unnecelfary to detail 
the arguments urged at the bar. The principal flrefswas 
laid by the plaintiff’s counfel on the word refpeclive^ in 
the limitation to the younger children of Mary Foxon and 
the heirs of his and their re/peHive body and bodies, &c. 
as disjoining the title and preventing the railing of crofs 
remainders between fucli children : and the opinion of 
Lord Ilardivkke in Coiubcr v. Hill («), and Davenport v. 
Oldu{b) thereupon. 


Lord Kenyon C. J. V^hethcr if the queflion w’crc how' 
■ to be taken up again de novo, the flricl railes of conflruc- 
tion applicable to deeds v/ere not better to be required in 
the cafe of wills, I have always had my doubts. It is now 


(4) a Stra, 565. 
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however too late to confider that queflion ; for ever Itiice 
the ftatute of wills enabled perfons to difpofe of their pro’s 
perry in that manner, the endeavour has always been to, give 
eflFe£); to the intention of the tedator fo f.ir as it is to be 
cOlledfccd from the tndrument itfelf. And fuch being the 
rule of con(lru£lionj it would' be deluding parties to do 
otherwife } after pretending to give them a power to dif; 
pofe of their property according to their intention, not to 
g^ve e^e£^-tQ it where it is tapable of being afeert^ined 
and effe£luated. I cannot do better than exprefs my opU 
nion in the words of Lord Mansjie!4^ in v. TVlAte («), 
that where crofs remainders are to be raifed by impUca> 
tion between two and no more, the prefumption ^s. in fa* 
vour of crofs remainders : where they are to be raifed 
between more than two, the prefumption is againd them ; 
but th^t prefumption may anfwered by circumdances 
of plain and manifed intention either way. Whatever is 
declaratory of the intention of the party, "k take to be ex- 
prefled. No technical words are necedary to convey aq 
intention} but if taking tiie whole indrument together 
there be no doubt of the party’s meaning, we arrive at the 
conclufion. Now here the tedator fets out with deviOng 
all that his farm, and all and every the nieduages, &c. in 
JP'". and H. to his daugliter S. N, and his grand-daughter 
JPiary Fexon for their lives, remainder after the death of 
the furvivor to all and every the younger chUdren of Mary 
Faxon t if more than one, equally to he divided amongft 
them, and the heirs of their refpeflive body and bodies as 
tqpants in corpmon ; and if only one child, then to fuch 
only child, and the heirs of his or her body, &c. ** And 

V for want of fuch iiTue, 1 give and devife the /aid premife/* 


(fi) Crwf. 780. 
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•I© my f0n4n>]aw C. N. (What he meant by the faid pre» 
ntifis ia evidenty and could not havejseen rendered clearer 
b]r laying all the faid premifes ; though it might have 
ferved to multiply tlve words.) Then after feveral limit- 
ationsy ** and for want of fuch iffue,” he proceeds to divide 
the eRate into thirds to go to difFerent perfons ; till then 
the entirety of the eRate was to be preferred, and all was 
to go over at the fame time. But great Rrefs is laid here 
on the word refpe&ive as disjoining the title j and the au- 
thority of Lord Hardnvicke is referred to in the cafes men- 
tioned (a). No perfon regards whatever fell from that 
great Judge with more reverence than I do: but it was 
unworthy ^f his great learning and ability to lay fuch 
Rrefs as he is Rated to have done on the word refpeSlive. 
Creating a tenancy in common divides the title as much, 
whether the word rejpe£live be ufed or not. And as to 
what may have been faid by other Judges, with reference 
to the opinion delivdVed in Comber v. Hillf and Davenport 
V. OldiSf in fubfequent \afes where the word reJPeElive did 
not occur ; feeling themfelvcs right in the principle on 
which they proceeded, it is not to be wondered at that 
they were defirous of relieving their own minds from the 
weight of Lord Hardviicke'^ opinion by fliewing that there 
was a diRin£lion between the cafes in the omiRion of that 
word on which he had fo much relied : but it is too much 
to infer from thence that thofe judges therefore approved 
of his opinion, or that their judgments were governed 
Iblely by that conlideration. In deciding this qucRion 
we are alfo bound to look to our own opinions delivered 
in o(her cafes s more efpecially when thofe opinions have 
been revifed and approved by higher tribunals. The cafe 


4f 


z8oi. 


Watsoh 

IfOXOMo 


(tf) (kmher v. HUI, %Straa 969. v. OlHtf 1 Aik. 579, 


of 



CASES IK MICHAELMAS TERM 


1 8o r . of Atherton v. Pye^ 4 Perm Rep. 710. was like the prefent's 

. oiir opinions there w^rc certified to the Lord Chancellor, 

and approved by him, and the eflate went accordingly. 

^^*'**'' There indeed the elevife over, in default of fuch ifiue, was 
of all the tcfiator’s faid lands; and ftrefs was laid by fome 
of us on the word all in fupport of raifing crofs remain* 
ders between the ilTuc, 1 will not fay by implication, but 
by what w'e coIle£led to be the intention of the teftator. 
But the word all was not dccifive of that cafe, and in 
truth makes no dilFcrence in the fenfe ; for a devife over 
of the faid premifes, or the premifes, or all the faid pre- 
inifcs, means exa£lly the fame thing. Admitting there- 
fore the general rule that the prefumption is nOt in fa- 
vour of raifing crofs remainders by implication between 
more than two. Hill that is upon the fuppofition that 
nothing appears to the contrary from the apparent inten- 
tion of the teftator. I have no doubt here but that the 
teftator intended to give crofs remainders amongft the 
ilfue of M. F. The devife over of the premifes meant 
all the premifes : he intended that all the eftate ftiould go 
over at the fame time. I think Lord Mansficl(F% tjuaircl 
with the cafe of Davenport v. OUUs well founded) and I, 
agree with the cafes of Wright v. Holjotd (a), and Phipard 
V. Manyfteld {b ) ; and I cannot diftinguilh this cafe from 
thofe. 1 am clearly of opinion that the intention of tl^e 
teftator is the Polar Star by which we ftiould be guided 
in the couftru£lion of wills where no rule of 'law is 
thereby infringed : and here the intention is clear to give- 
crofs remainders. 

Grose J. The old rule of conftruflion was, that as 
amongft more than two, the prefumption was againft crofs 

(a) Cow^ 3*. (*)!•>• 797- 

remainders 
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remainders by implication j but that being a prcfumptlon 
of intenty it would be moll abfuvl to fay that it (houlci 
prevail againd the apparent intention of the tedator to the 
contrary ; for that wrould be no other than faying that 
that which was to be governed by the tcfiator’s intent 
fliould be decided in direci oppoficion to it. (After advert- 
ing to the date of the tedator’s family at the lime), the 
premifes are devifed amongd the younger children of 
Mary Foxon^ his grand-daughter, and the heirs of their 
refpecllve body or bodies, if more than one, as tenants in 
common, if only one child, then to fuch only child and 
the heirs of his or her body ; and for want of fuch ijfue^ 
then ovejf. The qu^dion then is what the remainder- 
man was to take ; in any event, whether there were one 
or more children, it is plain that he was to take the whole, 
for the devife to him is of the /aid prem fes^ which mud 
mean the whole, in default of fuch iffnCy that is in default 
whether of one or*morc. And this is rentlered dill more 
plain by the fubfequbnt part of the will, where, after other 
intermediate limitations, the edate is to be divided in fe- 
veral portions, which fliews that the tedator meant that it 
ihould go over entire, till the event in wliich it was cx- 
prefsly directed to be divided. Then can we fay that it 
was net his intention that the cIiiKIren of Mary Faxon 
•fliould take crofs-remainders, without which the edate 
could not go over altogether to the perfon to whom it 
was next limited over. It is true that the word refpeHive 
occurs here in the limitation to the children of Mary 
Foxoiiy and the heirs of their refpe£llve bodies ; and it is 
aj true that there is no cafe of crofs-remainders where 
that word has been ufed in the fame manner : but that is 
of no iniportance ; there is no magic in the word ; nor 
(an it be faid to be of any ether confcquence than to di- 
8 note 
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note the intention of the tedator ; but if I find other words 
which more llrongly d^^noto a contrary intent, why fliould 
greater deference be paid to that - word alone than to ail 
the reft of the will : and as other parts' of the will fhew a 
plain intent to give crofs-rcmainders, we'cannot conft^e 
it other wife without violating that intention. 


Lawrence J. The rule as laid down in Gilbert v. Witty, 
Cro. Jac. 665. is that crofs remainders fiiall not be im- 
plied between more than two ; but in Cole v. Levingjton, 
1 Venir. 224. Lord Hale admitted that they might be im- 
plied between three, where the words very plainly exprefs 
the intent of the devifor to be fo. And in the more mo- 
dern cafe of Pery v. IPhitey Coivper 780. Lord Mansfield 
lays down the rule thus ; ** Whenever crofii remainders 
are to be raifed by implication between two and no 

** more, the prefumption is in favour of them ; when 

#■» 

** they are to be raifed between more than two, there the 
*' prefumption is againft crofs-rcmainders : but tlmt pre- 
** fumption may be anfwered by circumftances of plain 
manifeft intention either way.” This is a qualification 
of the rule laid down in former cafes ; for they feem to 
fay that there ihall not be crofs-remainders between 
more than two. Lord Hardwick^a authority leans a 
good deal that way, and fo do the cafes of Comber v. Hill{a), 
and Williams v. Brown (^), and fome others. But, the 
true rule is, as I take it, with the qualification I have 
ftated- In the cafe now before the Court, crofs-re- 
mainders are to be raifed between more than two, and it 
is to be feen if there be not circumftances to deftroy the 
prefumption againft implying them } and it feems. to me 
^at there are. At the time that the teftator made his will 
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.there were four perfons in eiTe whp fell within the defcrip* 
tion of children of Mary Foxon t there might be more» or 
they might be reduced to one, or all might die. To thefe 
circumilances he wae attentive ; for he fpeaks of the chil- 
dren begotten and to be begotten, and adverts to the pofli- 
bility of there being one only to be the obje£t of his bounty : 
and he gives his eilate in fuch‘ way as to (hew his inten- 
^on to be that the children of Mary Foxotty however large 
or fmall their number might be, (hould take the whole of 
the eftate; and that he was not influenced by any confidera- 
tion of their being many or few, or by any preference to 
thofe in^ede ; but that he meant it fliould be enjoyed by the 
iOue of Mary Foxon, whatever their number might be. 
And if that be fo, it would be putting a con(lru£tion on 
the will contrary to his intention, not to give crofs-re- 
- tnainders ; for if other children had come in efle and died 
without IflUe, it would have made the (ituation of the fur- 
vivors worfe than the teflator intended it (hould be if the 
number of children had not been increafed, without that 
reafon fubdUing which alone was meant by the teflator to 
have that effect ; and an advantage would be given to thofe 
in remainder by an after born child diveding fo much of 
the edate as was intended folely for his benefit, and not 
> for the remainder-man. He never could Intend that the 
three children, who were born, fliould have the whole 
edale, if no others were born ; and that if three others 
were born, and had died immediately on their birth, that 
the three elded and their ifTue (hould lofe half of the edate. 
I think further that the prefumption againd crofs-rc- 
mainders may be anfwered from the circumdance of the 
devife* 6ver of two third parts of the laid edate to Ju/lina 
and Elizabeth Bede, and of the other third part to the 
children of Sarah Searhy. It is a limitation of the /aid 

primifet. 
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ptemifisf now the faidtprenu/es are the whole of 'what' wmi 
b^ore'devifed'.''' And it feems to me-improbabrs thatih^ 
tellator. cobld have meant} that his tjivo nieces- iitid- At 
children of a third niece (hould take otherwife th'an the 
'Whole together} from the very inconfiderable part of tho 
eftate which might come to be divided, if they were to 
take, as the different perfons to whom the earlier limita* 
tions were made,died without ifTue. For if crofs-reniaief- 
dcrs are not impUed, and one of Mary Fo)ton *9 three 
younger children had died without iffue, and the Ihate df 
that child} by the failure of intermediate limitations, had 
gone to the younger children of his daughter EUip Gib/eirit 
and fhe had had a like number of younger children, and 
one of them had died without iflue, there ^ould have 
been in that cafe the third of a third or pne ninth part tb 
be divided between the two nieces and the children of the 
other niece i' fo that all the children of Sarah StarSy 
would have taken one 27 th part; and if inftead of three 
- younger children, there had been fix, they would have had 
only one 108th part. In many cafes the prefumption 
againft crofs-remainders has been controlled by circum- 
(luiiees not to my mind (Wronger. In Wright v. IIolford{a\ 
the words in default of fuch iflue** were holden fiiflto 
dent; there being no words to narrow their efie£t. la* 
Phipard v. Mansfield {fi)t the Court colled;ed an intention to 
give crofs-remainders from a claufe by which the teftatbr 
gave his perfonal eftate equally to his devifees, knd from 
theuce inferred that he intended them equal benefit & liis 
real eftate. In Atherton v. Pye (c), crofs-remainders Mrern 
implied from its being collefled drat it was the inltentioti 
of the teflator that the whole of the eftate Ihoutd go oror 
together, from his dire^ng that in default of iflue, dU 
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(l^^'^emKbs (hoDld go to his rigV heirs; ahd ^et' thirt 
vrttt hut tautology* for the preniifet- and alt the premifes ati; 
the fame thing. Jn Doe v. Bufoille {»), whete the' tcfta- 

■ ' • • • *■ tor. 


■ 'V 

8 dt. 

WATSOK 

Fcxok. 


(«} The following note of this cafe Is taken from the MS. of Mr. Juftice 
J^kurftt compared with another note taken by Mr* Julllce BiilUr when at 
the bar : 

Do* on the demife of Burden agatftfi Bdrvillk* E. 13 Ceo, 3. B. R, 

In ejeftmciit the*’foliowing cafe was referved for the opinion of this Court: 

C?«r^e C/i<ar/fo« by his will, dated 30th June 1707, devifed unto trufteei 
Rtid their heirs his dwelling -houfe and lands thereunto belonging, with the 
ippu|{ena«ces, upon truft for the iifc of his vi\(tiEli%jheth for life; and after 
berdeceafe to theufcofhisfonytfinei for life, without impeachmcRt of waftc j 
and .after h1»deceafe to the ufe of the heirs males of his body ilTuIng ; and 
for default cf fuch ilTuc to the ufe of the heirs female of his body iHUing ; and 
for default of fuch ifluc to the ufe of his fon ycb» for life, wi.t >ut impeach* 
wnt of wailc ; and after hts aeceafe to the ufe of the heirs males of his body 
ifluing ; and for dcfaul^f fuCh ifTuc to the ufe of the heirs ferjide of his body 
iflfuing; and for default of fuch ilTac to the ufe of his fpn *ifci 


A devife by jf. 
(having 3 ions ^ 
and 7 daughters) . 
to his funs in 
luccefiion for 
life, remainder 
to ihe heirs 
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b'xiies, remilii* 
der to all and 
every his daugh^ 
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the heirs of her 


without iii\peachmtnt cf wade; and after his deceafe to the ufe of the heirs 
male of his body i.Tuing ; and for default of fuch ilTuc to the ufe of |hc heirs 
female of his body ifluing ; and for default of fuch ifluc to the ufe of all and 
cverv his (the tertator’sl daughter and daughter* as tenants in common (if “nd ‘hejr bodi^ 
two or more) and not as joint-tenants, and to the heirs of her and their buoy heirs of the de . 
and bodies Ifluing, with remitinder to the heirs of his brother Abraham for 
And he alfo devifed to the fame truftees and their heirs ano -her eftace 


ever. 


vifor's brother; 
gives crofs re- 
naaindeis to the 
oaughters.. Be- 
tween mure thaa 
two the pre* 
fuinpcioii is 
against crols re- 
mainders ; but 


in VLtadcorni upon tru^ for the ufe of his faiJ wife f.r htr natural life, with- 
out impcacliment of wafte, cliarged anJ chargealj^, with the pasraent of one 
annuity or yearly rent charge of 30 /. u* ,f«ec to hit fon pay bic half, 

ywrly during his life. And from and after the deceafj of hisfaid yrife upon 
further truft to permit his faid >0 John, to tpceive the rents and profits for 
btClifo* without impeachment of wafte •} ■ and after bis deceafe to the ufe of inienti'm to lit* ' 
•ftieheiw mates of his body ifluing} and for default of fuch iflu<r«to the ufe 
of tho beirs female of his J»ody iffuiog j and for default of fuch iffue to the 
sifeof'hu fon Gifirgi for life, without iropeaeliment of walle;*and after Ids 
4eceafe to the ufe of the di^ra males of bis body.itfuing; -and for defeult of 
fuch iflue to the ufe of the heirs female of his body ifluing ; and fer default 
of fia^ imie to the ufe of his >* fe» life, without impcachmenf of 

«aftc{ 
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tor, after giving to hi^ three fons cilates in tail generaf^ 
with crofs^remainders in default of their ifiue, limited 
the ellate to all and every the teftator’s daughter and 

daughters. 


wafte s anil after his dccaafe to the ufe of chli heirs zrutes of his bo^y tfTuTng $ 
and for default of fuch illue to the ufe of the heirs female of his body IfTuins; 
and for default of fuch ilTue to all and every his daughter and daughters as 
tehants in coenmoxi (if two or xhorO) and not as joint -tenants, and to the 
heirs of her and their body and bodies idning, wtih rennainddr to the heirs t£ 
his brother Abraham fur ever* Ail the Tons are dead without KTue. AIL the 
daughters, who were feven in number, furViving the fathdry died in the life* 
time of the furviving fon John. The queftion was^ Whether by this will 
there w«re crofs remainders raifed between the daughters ? If there were, the 
verdift to (land for a moiety of all the piemifcs devifed to Ju^ntt and JohUa 
if not, then a nonfuic to be entered* 

After ar^^ement by C&x for the plaintiff*, and Wallace contra $ 

1 ?* 13 Geo. 3. Lord Mansjield C. J. delivered the opinion of tl»c Court,— The queilioa 

is, Whether there are crofs remainders between the daughters ? A lirni'.a- 
tion of crofs remaindeis might without doubt have been made in exprefs 
words i *1 he queAlon then is, Wheihcr the teAaior has ufed fuch words as to 
fhew Ms meaning that there fliould be crofs remainders } Ko technical wotds 
arenccelfury in a will j if the iell4tora meaning fufhciently appear, it ought 
to be carried intoeffcA. The argument at the bar turned not upon the inten- 
tion, but upon the rule of conAru^ion which has bicn echoed from the cafe 
of Gilbert V. Witty down to the prefent time, that tliere ihall not ht croft 
remainders by implication between more chan two. The feafon given for it, 
namely, to avoid the fpl-tting of tenures, could onl)! be ufed as an argument 
againd the teUator's inCdnt. This rule has bean fo often repeated, , Mr, 
though not folemnly adjudged in any cafe which turned on* that point, yet 
it bai been fo oft<;n recognized that It ought not to be fliaken* But the true 
fcnle of the rule ir, that between two the prefumption Is td favour of crofs 
tiifnainders $ between tporc thim two the prefumpeion it agaiaff them : but i« 
either cafS rbe intention of the leftator may control the prefumption. In 
Ccmb»r ? . JHL\ and HVliam: v. Bri«i»pr, though between two only, the word 
r’hjpehiivt conuolied the conAruflion of crofs remainders* la Cole v. Lm'ag;- 
( 1 }, and the cat? in />/, 303. though betfreen more than two, yet it waa 
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daughters, as tenants in common, if two or mote, sod 
not as joint tenants, and to the heirs of her and their bo- 
dies iiTuing, remainder to the heirs of his brother. Lord 

Mansfield 


i8ox. 

WATtOlt 

againfi 

Foxon* 


holden there fliould be crofs remainders from the plain intention of the par- 
ties. The cafe in Dyer^ which was, where had five fons to whom he dc- 
vifed, was determined upon the words, if they all die. Cole v. Levingfion 
has adjudged Cilhert v, fVitty to be good law ; for the judges faid, there fliall 
not be crofs remainders between more than two, unlcfs the words plainly ex- 
prefs the intent. In Marryat v, Tcwnly (at). Lord Hardwicke fays^the law 
will not admit of crofs remainders between more than two j but that is by 
Implication only ; but where the intention is plain, it is otherwife : and there 
he held thoaword jant-tenanti to explain it. In Miller v. Afoorr, 13 Cro. a. 
Lord C. J. Lee faid, •• where the devife is to three or more, crofs remainders 
•« cannot be held, unlefs the intent be plain and unavoidable j and then llie 
•« court may be forced to determine it to be crofs remainders.’* The queftion 
then is, under thefe authorities. Whether the intent here ic fo plain and un- 
avoidable as that it cannot be cfFcauatcd without giving crofs remainders ? 
and wc think that it is pfein and unavoidable to give crofs remainders. . The 
teftator had three fons, to»each of whom he gives fcveral efiates in tail, 
nil plan was to follow the courfc of defeent, by preferring even the female 
line of each of his fons (in failure of the malcj before his other font and 
their male line, and before his own daughters. He thought the coming to 
his daughters a remote contingency j he therefore makes ufc of.fhe words 
«« daughter and daughters j all and every j if two ormoiej" Tuppofing that 
the nuie*Dcr might be reduced before they might become entitled. He takes 
for granted that a remainder to hii brother Abraham^ who was alive when 
he made the will, could not take place till failure of his own ifliiei there- 
fore be limits the remainder to the beiri of his brother Abraham^ fuppofinf 
it not likely to happen in his time. He alfo limits th^ remainder in the 
fingular number j conceiving that it could not take efifea till the death of 
the laft daughter without iflue. We think tbefc words arc equivalent to an 
exprefs declaration that there (hall be crofe remainders. In ail the limita- 
tions the female line of each fun muft fail, before the male line of the other 
font ih)ll take, and all muft fail before the daughurt could take r then It 
would be abfurd to fuppolc that he meant to davife over the ihaict of any 
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Mansfield relied on the ufe of the word remainder being Irt 
the fingular number, and on tlie neccflity of all the 
daughters of each of the teftator's funs dying without iiTue 


before the remainder to the other funs would t.ike place, as 
circumftances to (liew that crufs-remain' ers were intended 
between his own daughters. The counfel for the plaintiff 
have moll relied on the devifor having given the ellate to 
the heirs of the re/peclive bodies of the children, as a cir- 
CUdlftance to fltew that crofs-renininders were not intend* 
ed i and have cited the cafes of Comber v. Hilly Haven- 
Port V. Oldisy and Brown v. Williams. As in thofe cafes 
the limitations are not in the fame words with t^/c limita- 
tion in this cafe, I do not feel myfelf prefled by them : 
there is no principle extra£lcd fiorn them w-hich 1 mean 
to controvert. And where a cafe is cited not for the fake 
of fomc principle or rule, but to fliew that certain expref- 
fions cannot or mull have this or thrt cotiHru^iun put 
on them, fuch cafes can only rule other cafes where the 
fubje£l matter of conftrutlion is not to be diftinguifhed. 
The word refptUively has no uncontrollable force to pre- 
vent crofs-remaiiiders : the intention of the tellator may 
be colle£led from that word to fhew that he did not mean 
crofs-remaiuders, but that inference may be redrained by 
other words j according to what was faid in Doe v. Dor-^ 


ef hU own daughters dying from the ted, when he had not done fo by his 
Tons’ daughters ; or that he (hould have gi ven to the heirs of bis brother the 
flwte of one of his own daughters dying while any of them were left; for if 
Airabam bad no children, then the daughters would be his heirs. There- 
fore we think he has given all his daughters the eftate with crofs remaindera 
•S fully at if he had given them in the moft exprefs words. Cenfequenify 
the vetdift muft be entered for a moiety of the picmiies deviied to yamet 
and y»ba. 

veil. 
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veil {a). In this cafe I underiland the word yfue to mean 
all and every the younger childrdli of Mary Foxon^ be- 
*’* or to be begotten, and the heirs of their relpec- 

** tm body and boflies and as long as any of her chil- 
dren or the heirs of their bodies are in efle, there is not a 
want of fuch idiie. It is true that in Comber v. HiUy and 
in Davenport v. Oldisi Lord Hardiuickcf in the condruc- 
tion he put on the wills in thofe cafes referred the word 
refpeiiive to the heirs of the bodies : but there it could not 
be referred to the firft takers of any edate of inheritance, 
becaule the limitations were to certain perfons by name, 
and not to perfons falling under the general dcfcrlption of 
children fiegotten or to be begotten, to whom ij/tte will 
fairly apply ^in this cafe. The cafe which is neared the pre- 
fent is that of Williams \ . Brpiun (i), in which, according 
to the account of it in Barttardijhtiy the Court did not de- 
cide againd crofs-rcmaitiders but with great diiliculty. 
But in that cafe the limitation was materially dilFcrent ; 
for that was a limitation to all and every the child and 
children born or to be born of the body of Mehetobely 
equally to be divided between them and the heirs of their 
refpeflive bodies ; and for want of fuch heirSy remainder 
over. Nov/ the word heirs was not applicable to the words 
child and children,” but was according to all rules of 
condru£liun neceffarily referable to the fame word which 
jud preceded it. There was not a limitation over, like 
the one 1 have pointed out, to the nieces after other inter- 
vening limitations } which limitation is rational enough 
if crofs remainders are implied from the certain defined 
benefit the two nieces and children of the third would in 
fuch cafe take } but, as it feems to me, if crofs remainders 


S* 


i8ox. 

Watson 

againft 

Foxon* 


(a) S Term Kepm 518. 

(^) 2 Barnard* 231. and 2 Stra» ^96. 
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i8oi. are not implied, the benefit is too uncertain, and in events 
not improbable, too inconfiderable ever to have been in- 

Watson 

, tended by the tefiator. 

Foxpii 

Lb Blanc J. This is a quefiion of intention^ which 
IS to be colie£tcd from the words of the will according to 
the rule which has been efiablilhed in this refped^ i which 
rule 1 take to be, that if crofs remainders are to be implied 
between two only, the prefumption is in favour of raifing 
crofs remainders, unlefs the Court fee any thing in the 
will which fliews that the tefiator meant otherwife. But 
if crofs remainders are to be implied between more than 
two, then the Court mud look to the will to fee if there 
be any words from whence fuch an intent is ±o be colle£k- 
ed, in order to rebut the prefumption of a contrary intent. 
Here the tefiator dcvifcs to the younger children of Af, 
F. and the heirs of their refpeBive ^ody and bodies, to 
hold as tenants in common, &c. aud the word refpeEiive 
is relied on as fliewtng an intention to fever the title, and 
againfi crofs remainders. But where would have been 
the difference if he had omitted the word refpeEiive ? It 
has no efFe£l beyond giving an eftate in feveralty to each 
of the younger children and their heirs, as tenants In com- 
mon, which would equally have been effefted by the te- 
nancy in common without the ufe of the word refpeEiive. 
Therefore unlefs the ufe of that word ihew a different 
intent in the tefiator, I cannot difiinguiffi this cafe from 
any other where it was omitted in a devife of the fame 
kind. The Court however have been preffed with forpier 
decifions where firefs was laid upon that word, as in D 0 - 
venport v. Oldis^ and Comber v. Hill j and with fubfequent 
cafes in which the former were recognized. Of the lat- 
ter it is fuilicient to obferve, that the Judges went ex- 

prefsly 
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prefsly upon the apparent intent of tjie teftator ; and it was 
a ready anfwer to give to the former decidons* that they 
were diftinguifliable from the cafes then before them in 
having the word refpenivt. But all the later decidons 
eftabliih the principle^ that crofs remainders may be raifed 
by implication even between more than two, where the 
intent is clear to that purpofe. Now I coIle6^ fuch an in- 
tent in the prefent cafe from the limitation to all and evtry 
the younger children, and the heirs of their bodies, if more 
than one, as tenants in common ; if only oney to fuch only 
child, and the heirs of his or her body, and in default of 
fuch iffue^then over: and in the fubfequent part, where 
he forefees the poflibility of all the children dying without 
ifliie, the teftator divides the eftate amongfl diflferent 
branches of his family ; which Ihews that till that period 
he intended that it fliould go over entire. Therefore, 
without breaking int^^any rule of law, 1 think the inten- 
tion fo plain as to rebut the prefumption again ft crofs re- 
mainders i and where fuch an intent is apparent, the rule 
of law is to raids crofs remainders. 
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Poflea to the Defendant (a). 


(tf ) yidc cafes on crofs remainders co' 1 c£ted in Mr. Serjeant note 

en Ccf.k V. Gerard^ i ^aumi, iS?. To which may adrlcd, v, Cooftr^ 
% EajVi 229. and Dee v. V^QrJley^ ib. 416. 
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The Kino againji the Inhabitants of F£R.R,Y Fry 
STONE, otherwife Ferrybridge, 


Neither the 
hearfay of a pau- 
per who is dead, 
nor his ex parte 
examination in 
writing taken on 
oath beloie two 
snagiftratesy 
touching his fet- 
tlement, are ad- 
snlllible evidence 
of fuch fettlc- 
tnenc. 


wo juftices by an order removed Catherine Hilly the 
wife of John Hill deceafed, and her four children by • 
name, from the townfliip of Leeds to the townOiip of 
Ferry Fry/loney both in the Weft Riding of the county of 
Y'ork. The Seftions on appeal conBrmed the order, fubjeA 
to the opinion of this Court on a cafe dating ; that upon 
hearing of the appeal the refpondents in fupport of the 
order of removal produced the pauper Catherine Hill as a 
witnefs *, who depofed, that (he was the widow of John 
Hilly and that Ihc had heard the faid J, HiP in his life- 
time fay, that his fcttlement was at Ferrybridgey which he 
faid he gained by hiring with and ferving one J. Hanvkf- 
keady a bricklayer in Ferrybridgey for ?-year.” The refpond- 
ents then gave in evidence the examination, of which the 
following is a copy : ** Eaft Riding of the county of ITork. 
—•The examination of John Hilly late in the royal artillery, 
now reliding at Kilniuick in the faid Riding, taken upon 
oath this I5thday of yf/>r/7 1788 ; who faith, that his legal 
fcttlement is at Ferrybridge : that h? acquired the fame by 
fci'vitude, namely, by being hired for one whole year, and 
ferving the faid year with J. H. bricklayer of Ferrybridge t 
and that he hath not gained any legal fcttlcmeht elfe-r 
where (ince to the beft of his knowledge and belief.*^ 
(Signed and attefted.) No proceedings were had in con- 
fequence of this examination until the order of removal, 
which is the fubje£l of this appeal, was applied for and 
made. The refpondents did not offer any other evidence 
than what is above dated in fupport of the order of rcr 
paoyal: upon which the counfel for the appellants 'objedicd 

both 
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to the admlflibility of the teftii^ony of the faid Ca^ 
therine Hill fo given by her as aforvfaid^ and alfo of the 
faid examination in evidence. The Seflions however^ 
thinking the evidence above ftated to be fulhcicnt proof of 
the pauper’s, fcttlemcnt in Ferrybridge^ conhrmed the or- 
der^ fubjedl to the opinion of this Court. It was after- 
wards certified, that Ferry Fryflone and Ferrybridge are one 
and the fame townlhip. 

Tofiphtg and Heyivood^ in fupport of the order of Sef&ons, 
(after an inefleftual application to have the cafe ferit down 
to be re-heard by the Seflions,) faid, that they could not 
add any ^tiling to the argument of Mr. Juftice Bttller in the 
cafe of The King v, Eripivell («), in fupport of the admifli- 
bility of tire evidence. 

Cbrijlian contra was flopped by the Court. 

Lord Kenyon C.*J- The point upon which the Court 
were divided in opinion, in the cafe of The King v. Erif^ 
nvell^ has been (iiice confidered to be fo clear againfl the 
admiflibility of the evidence, either as to the hearfay of 
the pauper or his examination in writing, that it was 
abandoned by the counfcl at the bar in the cafe of The 
King v. Nuneham Courtney (b) without argument. It is 
true, there was no evidence there that the pauper, whofe 
examination had been admitted in evidence, was dead : 
but our opinion againll the general doflrine laid down by 
the two Judges who fiipported the reception of the evi- 
dence in the former cafe was pretty broadly hinted. And 
fo be fure that point may now be confidered to be at reft. 

•Fer Curiam^ Both Orders qua(hed(e)» 

(tf) 71*. (^) Rtp ^ 373. 

(f) Vide Rrx v. Ckadderton^ ante, ay. and Rtx v. ^trg^mUy^ poR. 6j. 
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Davidson againft Moscrop. 

2 N replevin the defendant made cognizance as bailifT 
of Sir fames Graham^ Bart, and juftified) i ft. That the 
locus in quo from time immemorial has been within and 
part and parcel of the manor of Nichol Forejif in the county 
of Cumberland^ of which Sir fames was feifed in his de- 
mefne as of fee : and that from time immemorial the lords 
of the manor have been ufed and accuftomed to hold a 
court leet and view of frankpledge within the manor 
twice a year, &c. of all the inhabitants and redanls within 
the manor before the fteward, &c. That the plaintiff, be» 
fore and at the time of holding the court after*mention> 
ed, and from thence continually until and at the time 
when. See. was, and from thence continually hitherto, has 
been, and ftill is,an inhabitant and re.rant within the manor> 
and fubjefl to the jurifdi^tion of the faid court': and that 
before the faid time when, &c. and whilft Sir fames was 
fo feifed, &c. and whilft the plaintiff fo was an inhabi** 
tant and refiant, &c. and before the holding of the faid 
court aftermentioned, viz. on 28th September 1800, due 
notice was given to the inhabitants and refiants within the ^ 
manor to appear at the then next court leet, &c. within 
one hionth after MkhaelmnSf &c. viz. on ift O^ober 
1800, to do fuit and fervice there : that on the faid ift of 
. O^obert a court leet and view of frankpledge was in due 
manner and form holden in and for the manor before the 
fteward, according to the cuftom, &c. at which court the 
plaintiff*, fo being fuch inhabitant and reliant as aforefaid, 
though called, did not appear, but made default ; where- 
upon the plaintiff was then and there by the faid fteward in 

the 
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the faid court ^ned 40 s. for his faid default, whereof he 
had due notice, &c. .but though ddVnanded, hasrefufed to 
pay the faid 40/. wherefore the defendant diftrained, &c. 
The fecond cognizance dated in like manner that Sir yames 
Graham was feifed of the manor, and had a prefcriptive 
right to hold a court leet and view of frankpledge twice 
a year, within a month after EaJIer and Michaelmas^ of 
all the inhabitants and reiiants within the manor, before 
the deward, 5cc. And it further dated an immemorial cuf- 
tom within the manor, that the jurors fworn in every 
court leet and view of frankpledge fo holden, &c. have 
been and ought to be charged and fworn in the faid court 
to inquiTe into and prefent thofe things which to the laid 
court belong, &c. and to return fuch their prefentment at the 
then next court to be holden, &c. and in dtfauh of their fo. 
doing, the Jlenuard of the faid next court has, during all the 
time aforefaid, been ufed and accudomed, and of right 
ought to fet a certat..t reafonable fine upon every fuch ju- 
ror making fuch default, for the ufe of the lord, &c. and 
then fet forth another immemorial cudom to dijlrain for 
fuch fine. It then averred that the plaintiff, before and 
at the time of holding the court after-mentioned, and from 
thence continually, and at the faid time when, &c. was 
and dill is an inhabitant and refiant within the manor, 
and fubje£l to the jurifdi£lion of the laid court ; and that 
whild he was fuch inhabitant, and refiant, viz. on 16th 
April 1800 (within a month after Eqjler'i, a court leet 
and view of frankpledge of the inhabitants and refiants 
within the manor was holden in and for the fame, before 
the deward, according to the cudom, &c. at which faid 
court the plaintiff, fo being fuch inhabitant and refiant, ap- 
peared, &c. and was then and there, with the red of the 
jurors prefent, duly fworn and charged to inquire iuto and 

prefent. 
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prefetit, &c. and to return fuch prefentments at the court 
then next to be holden in *and for the manor, &c. That af- 
terwards, viz. on 28th September 1800, due notice was 
given to the inhabitants and rcHancs, &c. to appear at the 
then next court leet, 8cc. within a month after MichaeU 
niasy &c. viz. on id Oflober i8co, and that on the faid 
id October the faid court was holden before the deward, 
8(c. being the next court, &c. after the plaintiff was fo 
fworn and charged as aforefaid \ at which faid lajl-men- 
tioned court the faid plaintifT fo being fuch inhabitant and 
reliant as aforefaid, and having been fo fworn and charged 
as aforefaid, though called, did not appear to return any 
prefentments y or to do fuit and fervice thercy but therein made 
default ; whereupon he was then and there by the faid 
deward, in the faid court, according to the faid cudom, 
fined 40 /. for the ufc of the lord, &c. for his faid default ; 
(the faid fine then and there being a reafonable fine on 
the faid occafion) whereof the plair'.*^ had notice ; but 
though required, has refufed to pay the fame, &c. where- 
fore the defendant, as bailid', &c. didrained, &c. 

To this the plaintifT demurred, and afligned for fpecial 
caufe as to the iird cognizance, that it docs not therein 
appear that the faid fine of 40/. was a reafonable fine on 
that occafion. And as to the fecond cognizance, that it^ 
is not alleged that any of the red of the jurors who, bc- 
fides the plaintifT, are alleged to have been fworn. and 
charged at the court therein fird- mentioned to have been 
holden, were refiants or inhabitants within the manor at 
the time of holding the court therein ladly-mentioned ; 
fo as that it might appear that there were a proper or fuf- 
ficieiit number of the jurors who were fworn at the faid 
fird court, reliant and inhabitant within the manor, to 
make any prefentments at the lad-mentibned court, 8cc, 
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End alfo for that it do^s not appear by the faid cognizance 
that any prefeiitments were in omitted at the lad- 
mentioned court, &c. or that there was any default in any 
prefentments being made at fuch court. And alfo the 
general cauff^s of demurrer were adigned. 

LittledaUt who argued in fupport of the demurrer, did 
not couch upon the fpecial caufts afligned again il the 
fecond cognizance, but obj>. £led as to the firft cogiiiz nice^ 
that the Ileward of a court lect has no authority to impofe 
a fine for the non-attendance of a fuitor : but according 
to Hally. 'Turbt'tt (a)y there ought firft to have been a 
prefentment. And by tire f.ime cafe, the party fliould 
rather be amerced than fined ; for if the fine be too griev- 
ous he Has no remedy j but for amerciaments a moderata 
mifericordia Hcth. And the diftinflioii is taken in Grief- 
ley’s cafe (^), that as to contempts and difturbances in the 
court, as by refu.'''*! to be fworn, it being a court of re- 
cord, the fteward as judge m'<iy fet a reafunable fine; but 
for a£ls or offences out of court, the party ougitt to be 
prefented and amerced by the jury. Bro. tit. X-eete^ ^c. 
pi. 29. I Roll. yibr. 219. & Dy. iii.b. alfo notice the 
like cafes in v/hich the fteward may fine ; and the doctrine 
laid down in Godfrey’s cafe («-) is to the fame pvirpofe s 
where it is alfo faid that the fine mud be rcafonablc; 
(which is confirmed by 4 Injl. 26 and if unreafonable 
it may be avoided by plea. Wherefore it ,feems that it 
ought to Havc been averred here to be a reafonable fine, 
that iflue might have been taken on it. ^La-u/rence J. 
There are precedents of pleading in Co. Entr. 571, 
57 a. where there is no averment of the reafonablenefs of 
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the fine : and In God/rey*a cafe it is faid, that the jafticei 
are to judge of the reafonablenefs of the fine.] Per- 
haps it might be good on general demurrer. As 
to the fecond cognizance* there are three obje^lionss 
I. It goes to compel every perfon who attended at one 
court to attend at the fubfequent court* and fo on at the 
fucceeding courts* whether or not they continue refiants 
within the manor. 2. It is a cullom againll the policy 
of the law* and the due adminifiration of juftice* that the 
jury Ihould be charged at one court leet* and make their 
prefentments at another. 3. It is void as empowering 
the fleward to impofe a fine for non-attendance at the 
fubfequent court* when by law he can have no fuch 
authority. 1 . None but refiants arc required to attend 
courts leet ; and at common law none are to attend for 
lands holden within the manor ; becaufe it is a perfonal 
fervice* and not by reafon of tenure. Dolt. Off, of Sieriff, 
387. a Ha’wk. Cli. 10. f.I.X'i. 2 Tn]i. 99. 122. FitTi, 
N. B. 160. (</}. Befides* a cullom to compel perfons 
not refiants to attend is unreafonable, becaufe it either 
has the effefl of obliging them to continual refidence* or 
it fubje£ls them to great inconvenience and expence in 
coming from a diflance. And this attendance would be 
without intermidion after it once commenced; for at 
each court the fame perfons would be fworn to attend at 
the enfuing court. The unreafonablenefs of fuch a cuf* 
tom is mil more apparent if, as is faid in t Rol. Abr. 542. 
the llcward may, in cafe of a deficiency of refiants* com- 
pel a fojourner* or even a ftranger accidentally palling 
by, to be fworn of the jury. 2. It is contrary to the rule 
and pra£lice of all courts in the realm* that jurors IHould 
be fworn at one court to attend and make their prefent* 


[a) Edit. 375. 


meftts 
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ments at another; but they ough( to inquire immediately 
after they are fworn. If it were otherwife^ it would ex- 
pofe the jurors to be tampered with or influenced, and to 
in corrupt practices, detrimental to the general 
adminiftration of juflice. It is in dire£): contravention to 
the ilatute of Wejlminjier 2. (13 Ed. 1.) c. 13. (a) which 
dire6ls all indl£lments, &c. to be by twelve jurors at 
lead : whereas, if the indictments were not to be found 
till the next court after the jury were fworn, there may 
not be twelve left to make them. The court is comprifed 
of the (Icward and jurors, the latter of whom being a fluc- 
tuating body, as foon as the court ends the jurors arc 
necefTarily funCti officio. This then being laid as a cuflom, 
not merely to adjourn tlie fame court from day to day, 
but to adjourn from one court to another, tends to per- 
petuate the jury, and render them a permanent body at 
the will of the fteward. In^ the Duke of Bedford v. -/f/- 
cock (b), a cuflom ftiiivd^or aleconners fworn at one court 
to examine the weight of bakers^ bread, and prefent of- 
fenders at the next, was objected to ; but the cafe went 
off on another point. The fame point was doubted iti 
Moore V. Wicker and Prebyn and Chappie Js- thought 
that the jurifdiClion of a lect jury, like that of a grand 
jury, was confined to things happening before their fwear- 
ing, or during their fitting. 3. The ftev/ard having no 
power by general law to impofe a fine for any offence 
committed out of court, a cuflom to enable him to do 
that which the law denies him on account of the grievance 
«ito the fubjeCl, is void. The lord of the leet can only 
claim by grant or prefeription, which fuppofes a grant ; 
and the king can only grant fuch powers as are permitted 

{a) This fiatute extends only to fuch offences for which tlie party may be 
JmprUoned. CoJirockw. Elliott^ ^ Burr. iS6i. 

S 248, (f) ^ndr. 47. 
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by the law in that refpe£I. As the king could not grant 
fuch a power of impofing fines to the fheriff for the pub* 
He ufe, a fortiori, he could not make fuch a grant to any 
for his private ufe. This is not a cuftom arifing out of 
the tenure of lands to which arbitrary conditions may be 
annexed at the will of the grantor, but is claimed in 
refpedt of mere rcfiancy. 


iVoid contra, as to the firH cognisance, admitted that 
the cafe of Hall v. ’Turbett («), if law, was dccifive ag^inlt 
it : but obferved that the dillindlion taken th.-^rc did not 
apply to the cafe ; for when the juror is called in court 
and does not appear, that is a fa£l which pafies in the 
fteward’s prefence ifi court, and therefore feems rather to 
fall within that clafs of cafes where he may impofe a fine, 
inafnmch as he does not require to be informed of any 
fa£l by the jury. Here the party is Hated to have been 
a reliant during the whole tiine..avtti therefore the argu* 
ments which have been urged againll the reafonablenefs 
of the cuftom with regard to iiou-rcfiants do not apply. 
The reafonablenefs of the fine is not cognizable by the 
jury, but by the court, according to the authority of 
■Godfrei^s cafe, before referred to. If it be unreafonable, 
the fteward is fubjccil to a criminal profecution ; bu.* that 
queftion cannot be tried collaterally in a civil adlion. At 
any rate, however, there is no obje£Iion on that fcore to 
the fecond cognizance, where the fine is averred to be 
reafonable. The general objetfliori does indeed apply aUb 
to the fecond cognizance. There is no cafe in poin^ 
which determines that a cuftom to fwear jurors at one 
court to make prefentments at the next is bad in law s 
the pra£Iice is not unfrequent to do fo : and it is reafon* 
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ablcy inafniilch as it gives the jury more time for deli- 
beration. 

Lord Kenyon C. J. I never heard of fuch a pra£l;ice 
prevailing. The cafe of the Duke of Bedford v. Alcock^ 
where fomething of the kind was Hated, went off on the 
count for the mutuatus, which got rid of the queHion. 
The convenience of the thing is much the other way. It 
would open a door to great abufes. liefldes, as far as 
thefe courts are of any ufe at the prefent clay, it is to 
return fmall offences, fuch as require immediate attention 
and redrefs. And if grand juries inquiring for a whole 
county are prefumed to be, and prove thcinfelvcs coilipc-* 
tent to nrake their prefentments at the Aamc courts at 
which they are fworn, there feems no rcafon why a jurif- 
diflion of fo much Icfs moment fliould require longer 
time for deliberation. Upon t,'ie whole, I fee no colour 
for fupporting fuch ;> cuftjpm.' 

per Curiam^ Judgment for the PlaintifF. 

The King againji The Inhabitants of A»i:r- 

GWILLY. 

W O Juflices by an order removed Atm^ the widow 
of Benjamin Jones^ dcceafed, and her children by 
flame, from the borough of Newport^ in the county of 
Monmouth, to the patifli of Abergnvillyf in the county of 
Carmarthen. The feflions, on appeal, confirmed the order, 
fubjeA to the opinion of this court on a cafe ; felting 
forth in^the fird place the examination of Ann fones, ta« 
ken before two magiftrates, upon which the order of re- 
moval was founded ; in which examination it was dated 
that her hulband informed her after their marriage, 
4 that 
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** that his lad legal ft^ttlement was then in the parifli 
“ Abergtuillyf by hiring and fervice by the year to one 

J. H. there.” (which was the only matter touching 
the fettlement in AhergtviUy.) The cafe then dated) that 
upon the trial of the appeal, the pauper, Ann Jones^ upon 
her examination in court, denied having ever heard her 
huihand fay where he was a parifiiioner ; upon which the 
court refurted to a written examination of the hulband’s, 
taken before two magidrates, foon after his marriage, but 
which, in the opinion of the court, was never a£led upon 
in any manner until the hearing of the appeal. In that 
examination (which was fet forth verbatim in the cafe) 
the hulkand fwore to a fettlement in Abet-gviilly, by hiring 
for a year, and fervice there for a much longer period, 
with y. H . ; and that he had done no other a£l to gain a 
fettlement elfewherc. It was contended on the part of the 
appellants, that the court ought not to have reforted to 
the examination either of tlit '"ifband, who was dead, or 
of the pauper herfelf. 

Abbotty who was to have argued in fupport of the order 
of felhons, admitted that it could not be fupported after 
the recent determination of the court (0) againd the ad- 
miflibility of that fpecies of evidence upon which the 
court had formerly been divided in opinion in the cafe of 
^he King v. Eripwell (^}: and againd the reception of 
which evidence the prefent judges of the court had ind- 
mated a drong opinion in R. v. Nuneham Courtney (r). 

The Court aflenting, the rule was made abfolute .for 
qualhing both orders. 

Gibbs and Milles in fupport of the rule. 

(«») In U. V. Ftrtf Fryjianr, anw, 54. (i) Kf^. 707, 

(.-) An:e, 1 wJ. 373. 
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The King agaiHftlCht Inhabitants of Wantage. 

* •' Afew. iSth. 


'J'WO jufticeS) by an order, removed Robert Puzey^ 
clerk, from the town (hip of Wantage to the pari(h 
of Eaft Lockinge^ both in the county of Berks. 

O^n appeal to the feihons, a cafe was referved, dating, 
that in the year 1784 R. Puzeyf clerk, was nominated by 
the then re£tor of the parifh and parifli church of Eajl 
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Lockinge to be curate of the fame. 


and was licenfed to 


fetrlementi by 
virtue of the flat* 


perforn^the office (a) of curate in the faid parlAi and pa- 3 3 * «• **• 

riih church by the then bidiop of the diocefe, who af- 


(igned to him the yearly ftipend of 45 1 . (Jt). That the pauper 
entered on the faid curacy in the fame year, and perform- 
ed the duties thereof for Cx years, during which time h«t 


redded in the parfonage houfe within the faid parilh, and 
that he gained no fulffiequvuc lettlemcnt. The feffions were 
of opinion that this was no fervice of an annual public of- 
fice or charge under the a£f,and quafhed the order of remo- 
val 'fubje£l to the opinion of this court on the above cafe* 


"Wlicn the cafe was called on. Lord Kenyon C. J, faid, 
that it was impoffible to argue againft the concluGon 
which the feffions had drawn. There was no pretence to 
fay that this was an office within the meaning of the a£t 

(d) The bi/hop'fi licence^ which accompanied the cafe, authoriaei the 
party during pleafure ** to perform the r^ce of curate in the pari/h^ Sec, la 
« reading the Common Prayer and performing ocher ecolefiaffical duties be* 
longing to the fdid cjjce according to the form preferibed In the book of 
•• Comntpn Prayer,” See, 

(^) This IS by virtue of the ftat« a. r. is. 

VoL. II. F ^ 
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of King William (a), the executing of which for a year 
would give a fettlementf That ftatute was evidently in> 
tended to be confined to inferior annual officers^ fuch as 
con (tables and the like, known to the parifii ; and though 
in fome inllances the con(tru£tion had been canted fur* 
ther, yet he was not inclined to extend it to cafes (till 
further from the contemplation of the legiHature. 

Gibbs and Saxton in fupport of the order of fefliions. 

Conjif contta, referred to Helfmgton v. Over {b)y where, 
though the fettlement was denied, yet the court did not 
appear to proceed fo much on the ground that the curate 
himfclf would not have been confidered as an annual oifi* 
ccr within the paridi, as that the fequefirator, wfiofe fettle* 
ment was in quellion, was merely a deputy, whofe func- 
tion might be determined at any time. 

Per Curiam f Order ot felTions confirmed. 

(“) 3 3* O *«•/• 6. (^) Burr. S. C. 746. 


The King againft The Inhabitants of Moor 

Critchell. 


^WO juftices, by an order, removed D. Spearing, his 
wife and children, from the parilh of Donhead St. 
Mary, in the county ni' Wilts to the parilh of Moor 
Critchell, in the county of Dorfet. The feflions, on ap<. 
peal, confirmed the order. But both orders being re- 

the proper county ; and it is not enough to defcribe themfelves juftices of the 
[he faid county, although the proper county were named in the margin, and were 
cfoie fuch defcripiion of the juflicci. 

moved 
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tpoved by certiorari into this cotyrt, a rule was obtained, 
calling on the parifli officers of Donhead St. Mar^ to fliew 
caufe why they fliould not be quafhed, for a default of ju- 
rifdiflion in the magiftrates making the original order ap- 
parent upon the face of it, in not Hating them to be juf- 
tices of the peace of the county of Wilts. The order was 
in this form : 
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** Wilts, to wit. — ^To the churchwardens and over- 
** feers of the poor of the parifh of Donhead St. Mary, in 
“ the county of Wilts, aforefaid, to remove and convey, and 
** to th^ churchwardens and overfeers of the poor of the 
** parifh of Moor Criichell, in the county of Dorfet, to rc- 
** ceive ; tliefe. — ^Whereas, complaint hath been made by 
** you, the churchwardens, &c of Donhead St. Mary, in 
«* the county of Wilts aforefaid, unto us whofe hands and 
fcals are hereunto fubfcrib^ and fct, being two of his 
** Majejiy's jujlices ^ the' peace in and for the faid county, 
** (one whereof is of the quorum,) that D. Spearing, &c. 
** are come to inhabit, &c. (purfuing the ufual form of 
** fuch orders).” 

Burrough and Cajberd now (hewed caufe, and contend- 
ed, I ft, that the words—** juftices of the peace in and for 
** the /aid county/ muft have reference to the county in 
the margin, which is Wilts ; adly. That it has reference 
in grammatical conftru£lion to the laft antecedent county 
mentioned, which is alfo Wilts. And further. That from 
whole fcope of the order, it appears that it could only 
have been made by magiftrates of Wilts, and not of 
Dorfet, But, 
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I So I* Court were deafly of opinion, that the objfe£Iioi> 

^ ' was fatal (/il. It ought exprcfsly to .appear that the juftices 

had jutifdi£lIon to make the order, ^nd therefore rhere 
The Jn^^jbibnts bgcn two counties mentioned before, they ought to 

ftated of which county they were ji-^ices. But 
Lord Kenyan C. J. added his regret that the objedion had 
been taken, as the dcciHon would conclude nothing ; for 
the court would direft a fpccial entry to be made, in or- 
der to denote that the orders were quafticd for want of 
form. And that it was to be lamented that the flat. 

2 . c, 19. which wns intended to give the juftices 
in leluons a power of amending orders of removal wliich 
were d-^feAive in point cl form, had, by the conftrudlion 
which had been put upon it, been lendcreil a dead letter, 
as all defeats of this ft)rt hati been confidered to be mat- 
icib of fubftance and not of form. 

ijihbs and Dumpier were w^iavc argued in fupport of 
Mic rule* 

Rule abfolute- 

(<j) Vid*; fi. itwrr. S. C. 25. and R. V. Chilnferfccterj^ 8 T'erm 

17S. 


'rhe King ei'^ahiji The Inhabitants of Weoblev. 

iVfci'. nil. 
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juRices by an order removed H. WilUamsy Eli*- 
"zabetb his wife, and their two children, by name, 
from the pariflt of IVeoblyy in the county of Herefordy to 
the pariQi of Eenv Radnor y in the county of Radnor. Tins’' 
Seflions on appeal quaflied the order, fubjefl to the opi- 
nion of this court on a cafe Bating : That the pauper 
H. Williams was born in the pariili of New Radnor y and 

being 
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being formerly an officer of excifc, was m the year 1790 
reHdent in that capacity in the borough and parifli of 
Weobleys and during fuch refldence was rated to the 
land tax in that jiarifli for his falary \ which was proved 
fay the production of the land tax afleflmentj but it ap- 
peared by the evidence of the pauper, that he never paid 
fuch rate hinifelf, or any rate ; the fame being paid by 
the colle£ior of excife, and not dcdufled out (-f ihc pau- 
per’s falary. The Seffions were of opinion that the pau- 
per gained a fettlement in Weobly by the rating and pay- 
ment as before itated. 


t8ot. 

The ICiNG 
ageanft 

The IntubitAQts 

WsbsssY. 


CiblfT in fiipport of the original order faid, that it was 
clear that a perfon mufl pay as well as be rated in order 
to gain a fettlement ; and here the pauper, though rated, 
had not paid either in fa£f by his own hand, or conflruc- 
tively by the hand of another ; for the paynunt made by 
the colledlor was not decjpfiilcd out of the pauper's 
falary* 

Garrenu in fupport of the order of felTions contended, 
that this was in efieft a payment by the pauper, being 
made by another for him, and as his agent. 7"hat the 
amount not having been deducted from the pauperis falary 
made no difference ; for whether the money were given 
him to pay for himfelf, or were voluntarily paid by an* 
other on his account was the fame thing. 

Lord Kenyon C. We cannot do better than abide 
Jby the a£k of parliament {a)y which requires both that the 
pauppr (liould be rated and flipuUl pay in order to gain a 


(->) ; Tff, 5 c. it-j. 6. 

3 


fettlement. 
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1801. fettlement. If the rate^had been paid by him through 

- Jr’TT” the medium or by the hands of another, that would have 

agaiufi been a payment by himfelf : but here he neither paid it 
The Inhabitants ^ ^ . • 

of mediately or immediately. He was not affeffed by the 

payment at all. It was not dedudfed out of his falary, 

nor was his income diminilhed by it. I know that the 

ftatute in queftion has been extended by conftruction 

much beyond what was apparently intended by the legif> 

lature. It has been decided, that being rated and paying 

to the land tax will gain a fettlement, though, if it were 

res Integra, I fliould rather think that the a£l was intended 

to be confined to parifh rates. However, that having 

been decided otherwife, I (hall not now diflurb it. But 

this being a new cafe, where the pauper neitljer in faO: 

paid the rate himfelf, nor conflrudively by the hands of 

his agent, it is better to abide by the letter and true fpirit 

of the llatute, and to hold^that he did not thereby gain a 

fettlement. 

Per Curiantf Order of SelTions quaflicd. 


^aturdjyt 

aid. 


The King agaiujl Holland. 


■Where a power A N information in nature of quo warranto was exhibit- 

of creating ficc- jfjL 

men is Aewn to cd againft the defendant for clainiing and exerciCng 
veiled in the body the oiHcc of freeman of the borough of Okehamptm in' the 

at large of a pre> 

feriptive corporation, the CRcrcife of it cannot be fuHained in a part of the fame corpora- 

tion continued by charters under other names of incorporation j there being no exprefs grant of 
fuch a power to the I'clcA body by any fuch charters, nor even any by-law to that even 

fuppuling fuch a power could be transferred by a by*Uw from the whole to a part of the fame 
corporation } although }t be ftated in the pica and admitted by the demurrer that the famu 
power which was immemoriary exercifed by the whole body down to the period of the gi anting 
and acceptance of the ckaiters cf Jamti 1 . and Cbariei x. bad been fince thofe chartjers, &c. 
continually cxercifed by the feleft body in queftion, and although fuch charters contained a con- 
f^ nvtrim of all fbimcr privileges, &c. under whatever namea of incorporation therctoioie 
enjoyed. 


county 
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counter of Devotty without any legal warrant. The de- 
fendant pleaded, that Okehampton is an ancient borough, 
confiding of an indefinite number of freemen, and that the 
burgefles, till the acceptance of the charter of James the 
Firft, were a corporation by prelcription under various 
names, vi*. ** the burgefles of the free borough of O.’*, 
** the portreeve and commonalty of the borough,” &c. 
and ** the mayor and burgefles of tlte town and borough,” 
&c. ; and from the granting of the faid charter till the 
furrender thereof by the name of ** the mayor and bur- 
gelTes of the town and borough,” See. and from fuch fur- 
render until the charter of Charles lid, by the name of 
** the *mayor and burgefles of the borough,” &c. ; and 
fince then by the fame name lad mentioned : and during 
all the time there have been an indefinite number of free- 
men. The plea then fet forth the charter of the aid 
James Id, whereby he granted that Okehampton (hould be 
a free town and free boroughjJ and a corporation, by the 
name of the mayor and burgefles of the town and borough 
of O. ; that there fhould be one of the burgefles to be 
called mayor, eight inhabitants of the town and borough 
called principal burgefles, eight other inhabitants of the 
town and borough or precindts called afliflants ; that the 
feven principal burgefles (exclufive of the mayor) and the 
aflidants (hould be the common council. The charter 
then proceeded to appoint the fird mayor, and feven others 
as principal burgelTes, and tight aflidants, and appointed 
the ele£lion of mayor to be on the Monday after Michael- 
tnasy by the former mayor nominating two of the princi- 
pal burgeffes, one of whom lliould be chofen by the other 
principal burgelTes not named and the alTidants, or the ma- 
jor part of them, and (liould hold hia office for a year and 
until another mayor was chofen. And tlie fame charter 

F 4 contained 


1801. 

The K1N6 

agatnft 

Holland* 
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The King 

* Affair fl 

HoieLAMP. 


contained a ratification of all ancient rights, prefcriptions, 

cufioms, privileges, &c! to the fame corporation, under the 

feveral names of incorporation before mentioned. The 

plea then . dated the acceptance of the Charter. And that 

afterwards, in the 3^tth Car. 2. the fame was furrendered, 

and fuch furrender enrolled i and that Charles ad by his 

charter in the 36 Car. 2. granted them to be a corporation 

by the fame name as in the former charter ; and that one 

of the burgefies (hould be mayor, and that there ihould be 

eight principal hurgeflTes and eight aflidants (as before) 

who (Iiouhl altogether (exclufive of the one principal bur* 

gefs who {hmild he mayor) be a common council to affid 

the mayor, and that the common council, or the major 

part, an'einhlvd on public fummons, together with the 

mayor, Hioiild have power to make by-laws for the good 

dircipline and government of the town and borough, and 

of tiu: olliccrs, miniders, artificers, inhabitants, and refi* 

dent:;, and fur declaration V'n what manner and order the 

V, • 

mayor, principal burgelTeS and afiidants, and all and fin- 
gulur olltcers, miniders, &c. fltould condu£b themfelves 
in their oiliccs, fun£lions, trades and affairs, for the fur- 
ther public good, common advantage, and good govern- 
ment of the town and borough, and vi£lualling the fame, 
and all ether matters and things whatfoever couching or in 
any wife concerning the town or borough. The charter* 
then appointed the cle£lion of mayor to be in the manner 
before deferibed j and then fet forth that no Jiranger or 
ft.>reigner, unlep he be a freemait of the town and borough, 
Ihould fell or expofe wares to fale in the borough other 
than vi£luals. The fame charter alfo contained a confiroN^ 
ation of all former liberties, privileges, cudoms, &c. as 
were lawfully ufed or enjoyed by any name of incorpora- 
tion, and then required tl\e oaths of fuprcmacy and allegi- 


ance 
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ance to be taken by all officers and minifiers» and tliat 
gvery perfon thenceforward to be admitted to the freedom 
of the town and borough fiiould previoufly take fuch oaths 
before the mayor. * The plea then dated the acceptance 
of that charter> and that the corporation dill continued by 
the fame name, &c. It then fet forth, that from time ini> 
memorial there has been an ancient cudoin there ufed that 
the burgedes, or the major part of them, under their vari- 
ous names of incorporation aforefaid, from time immemo- 
rial until the granting and acceptance of the charter of 
James 1. were ufed and nccudomed to admit and fwear, 
and the faid mayor and common council in common 
council * aficmbled, or the major part of them, 
after the granting and acceptance of the faid char- 
ter and until the furrender thereof and inrollment, &c. 
were ufed and accudomed to admit, and the faid lad- 
mentioned mayor to fwear } and from and after fucli fur- 
render, &c. until the granting and acceptance of the 
charter of Car. 2. the burgefles of the faid town and 
borough under their then name of incorporation, or the 
major part of them, were ufed and accudomed to admit 
and fwear, and from the granting and acceptance of the 
faid charter of Car. i. the faid mayor and commaii coun- 
cil in common council adembled have ufed and been ac- 
cudomed to admit, and the faid ladmentioned mayor hath 
fworn j and the faid burgelTes, or the major part of them, 
under their various names of incorporation during ail that 
time until the granting and acceptance of the faid charter 
of Ja. I . ought to have admitted and fworn, (and fo on 
through the fame changes as before,} and the mayor and 
common council fo afTembled as aforefaid, or the major 
part of them, dill of right ought to admit, and the faid 
ladmentioned mayor to fwear, as a freeman or freemen 
I of 


l8oi. 

The King 
a gain ft 

Holland. 


Cuflnm to ixiakf 
rreemen* 
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The King 
againfi 
JiotLANP; 


of the faid borough, fuch fit and proper perfon or perfbns 
having attained the age of 21 years, as to them, &c. (re- 
fpe£lively as before) fiiould feem mert ; and that every 
perfon fo admitted and fworn a freeman have exercifed, 
&c. the faid office. The plea then fet forth an election 
of the defendant to be a freeman according to fuch cuftom ; 
that he was of age, and took the oaths, &c. and {till is a 
freeman, &c. To this there was a general demurrer and 
joinder. 


Dampter in fupport of the demurrer having opened the 
pleadings ; 


Lord Kenyon C. J. faid, I obferve that the plea Itatcs 
that Okchampion is a borough by prefcription as well as by 
the charters of James i(t and Car» 2d, and it prefcribes 
for a power to make honorary freemen veiled in the whole 
body. To that I fee no ^je£tion :*but then it concludes 
by claiming the fame power to be exercifed by a part only 
or fele£t body of the exifiing corporation } and this with- 
out (hewing any charter granting to them fuch a power, 
or even without fliewing any by-law to that efie£t. Not 
that I am prepared to fay that fuch a by-law, if it had 
cxilled, would have been fufficient to have transferred tive 
power from the body at large to a fe]e£l part of it : but as 
it (lands on the plea even without a by-law for that pur- 
pofe, a part of the corporation have, there is no faying 
how, afl'umed to themfelves a power which belonged to 
the whole body. This is impoffible to be fupported^ at 
any rate. 

Burreugh for the defendant admitted that the plea could' 
not be fuppoitcd unlcfs he could make out, which he 

would 



7S 

1801. 

The K,iNf} 
ugahft 
HoLliAMO. 

Lord Kenyon C. J. That is impolTiblc to be fuftasned 
when it is exprefsiy flatcd to be only a part of the corpo- 
ration. 

Per Curiattty Judgment for the Crown. 
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would endeavour to do, that the body now cxercifing the 
right of admitting freemen was in efteft the whole corpo- 
ration, as reprefentitjg them for this purpofe. 


The King againji Clarke. Saturday, 

^ AW. a»tt. 


information in nature of quo warranto was exhi- 
bited againd the defendant, calling upon him to 
(hew by what authority he claimed and exercifed the oflicc 
of alderman of the town of Enjl Retford in the county of 
Nottingham. The defendant bw his plea flicwed, that be- 
fore and at the time of granting the charter aftermentioned 
Eqjl Retford was a corporation by prefeription, by the 
name of the bailiffs and burgefles of the town of Eajl 
Retford. That James ift by his charter, (8 Jac. I.) 
granted them to be a corporation by the fame name j 
having two chief magidrates, a fenior and a junior bailiff, 
and twelve burgeffes to be called aldermen. That the 
two firft. nominated bailiffs, and the burgefles at large 
fhould meet and chufe the twelve firft aldermen, who 
Ihould be fworn, and execute their offices for life, unlefs 
before removed for reafonable caufe, and that the alder- 
m%n ftiould be the common council to affift the bailiffs. 
That on the firft Monday in Augttjl of every year, the 


Upon an Inform* 
alion in nature 
of quo war- 
ranto againll one 
for claiming the 
ofHcc of aider- 
man, if he dif- 
claim, and judg. 
ment of ouftcr 
be given againft 
him, he is con- 
cluded frdm 
(hewing to a fe- 
cond in forma- 
tion for exercif* 
ing the fame of- 
(ice tJiat he wat 
duly ele^ed be- 
fore fuch firft 
infur mat i All and 
jud^incnL of 
ouilcr, and that 
he was alter* 
wards fworn in 
by virtue of a 
pcrcmjitcry man- 
damus irom thia 
court. But 
femble if the 
election to the 
ofiice were good, 
and only the firft 
fwearing in ir- 


regular the fii ft 

ju.’gmcnt ihou’d not have been an abfolute judgment of oufier; but either a judgment of capiatur 
pro fin: only, for the temporary ufurpation, or a judgment quoufque, drc. 


bailiffs 
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The Kino 

ogainfi 

Clarke, 


Kc^liculdn. 


bailiffs and burgeflcs, or the major part> (hould cluife 
one of the aldermen to be fenior bailiff, who lliould be 
fworn, and fhould execute the office for a year and till 
another was chofen. And that on the famcday the bailiffs 
and aldermen, or the major part, Ihould nominate two 
burgeifes, of whom the bailiffs, aldermen, and burgelfcs, 
or major part, fhould chufe one to be junior bailiff, who 
(hould be fworn and execute his office for the fame pe- 
riod. It alfo made provifion for another election in cafe 
of the death of cither of the burgefies within the year. 
That nil the death or amotion of an alderman, the bailiffs 
and refidue of the aldermen, or major part, fliould nomi- 
nate two burgcfl'es, of whom the bailiffs, aldermen, and 
burjiefles fliould chufe one to be alderman of common 
council, and that he fo as aforefaid to the office of 
alderman See. el<’£led and appointed, and fworn before the 
bailiiisof the tow’ti on hisoatli, the office of alderman &c. 
well and faithfully to execute, fliould be of the number of 
twelve aldermen of common council, &c. It tlicn flated 
the acceptance of the charter ; and tlut on the 2 jth 
March 1 795 IV. M. an alderman died. That on the 
3 1 ft July 1795 the bailiffs and refidue of the aldermen 
met and nominated the defendant Clarhe and one Barker, 
whowere burgefres,as candidates for the vacancy, and that 
the bailiffs, aldermen, and burpeffes did chufe, name, and 
appoint the defendant to be an alderman : and that on the 
23d November 1796 the defendant was in due manner 
fworn before the two bailiffs ; by reafun whereof he 
claimed. &c. 

The replication, after taking iflue on the grant and 
acceptance of the charter of James ift, and on the choice, 
nomination, and appeintment of the defendant to be 

alderman, 
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alJerman, further pleaded that after the fuppofed choice, 
nomination, and appointment of the defendant to be 
alderman, and before his fwearing in, and before the 
exhibiting of this information, i. e. in Hilary I796> 

an information was filed againft the defendant for i*fing 
and exerciftng the oilice of one of the aldermen of Eajt 
ReiJhrdj for a certain time in the faid information men* 
tioned, without legal warrant, and prayed that due pro- 
cefs of law might be awarded againft him in that belialF, 
to make him anfwer and fliew by what authority he 
claimed, &:c. That fuch proceedings were thereupon 
had, thaj^ in Kiijler term 1796 the defendant did dlfclaim 
the faid office, liberties, privilege.*?, and francliifes in the 
fild information fpecified, and did not deny but that he 
had ufurped the faid office, &c. during all the time 
alleged : Sec. whereupon by the faid court, See* it was 
adjudged that the defendant ffiojuld not Intermeddle with 
&c. the faid office, Kberties, &c. 5 but be ahfduteiy fore^ 
judged and excluded from ever exercifing or ufing the fame 
or any of them for the future- It then fet forth the capi- 
atur and award of coils to the relator, &c. It then 
averred that the defendant was never chofen, nominated^ 
or appointed to the office of alderman fince the rendition 
flof the faid judgment. There was a fecond replication, 
the fame as the former, only dating that after the nomi- 
nation, and before the exhibiting of this information, tlic 
former information was exhibited, &c. omitting the 
mention of the fwearing in. 

* Rejoinder, that after the defendant was fo chofen, no- 
minated, and appointed to be alderman, and after the 
rendition of the judgment in the plea mentioned, and 
before the defendant was fworn in, to wit, in Michaelmas 
term 1796, a peremptory mandamus xffiued out of this 
court at the prayer of the defendant to the bailiffis of Eafl 

Eetfordf 


11 

iSot^ 


The KLtno 

ogainjh 

Cl ARicx. 
Prior informa- 
tion againa de- 
fendant for ufing 
faid office. 


Tali ter procef* 
futn. 

Difclaimer. 


Judgment of 
oufter. 


No appointment, 
&Q, hr.ee. 



CASES IN MICHAELMAS TERM 


Retford, (reciting his nomination) &c.} to fwear him intd 
the onice of alderman) in obedience to which writ he 
was accordingly duly fworn in before the bailiffs. The 
like rejoinder to the fccond replicatidn. To both which 
there was a general demurrer on the part of the crown. 

Dampier in fupport of the demurrer. The queftion iS) 
Whether an abfolute judgment of oufter between the elec- 
tion to an ofTtce and the fwearing in is not a total exclu- 
fion of the party from the oflice } fo that no right can be 
acquired therein without a new election. Nothing can 
be ftronger than the terms of the difclaimer and judgment) 
by which latter the defendant h abfolutely forejudged and 
excluded from ever exereijing or ttfing the ^ce for the future. 
After fuch a judgment no latent right can remain upon 
which the fwearing in can operate. Unlefs the ilTuing 
the mandamus to fwear him in can make any dilierence) 
the point has been cxprelsly decided^ in R, v. Pender (o), 
where to an information for exercifing the oflice of mayor 
of Penryn, the defendant pleaded his ele£lion and fwear- 
ing in : and on the trial the jury having found his elec- 
tion) but not the fw'earing in, judgment of oufter was 
given againft hint) which was aflirmed upon error brought 
in Dom, Proc. In the reafons (^) there given forreverfing^ 
the judgment, it is infifled that that part of the judgment 
which excluded him from the oflice was erroneous, be- 
caufe his right to it was eflablifhed by the finding that he 
was duly elected : and .yet that whilfl the judgment of 
ottfter flood) the plaintilf (in error) could not have the ^e£l 
of a mandamus from B. R. to be fworn into the ofjee^ though 
the legality of his eleUion was not difputed. On the other 
hand) the legality of the judgment was defended upon 

(d) Cited in R* Reeks, ti R/y, 1^47. 

('•) 3 Srt. P. C. 173, 7. 
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the ftat. 9 Ann. c. 20, And that it being exprefsly re* 
quired by the charter, that the oath* of office fliould be 
taken befbre the party were admitted to execute the office) 
the juftification being entire was deftroyed by the finding 
that he was not duly fworn, and confequently the judg* 
ment of oufier was the only legal judgment adapted to 
the cafe. The refult of this reafoning goes to (hew, that 
if the whole matter had been brought in difcuffion before 
the Court, they would not have granted the peremptory 
mandamus in this cafe. And as the then bailiffs might have 
a£fed in collufion with the defendant in not relifting the 
mandamus, that ought not to influence the prefent deci* 
fion } for h is no more in effef): than if the bailiffs had 
fwom him in without a mandamus. This very point was 
decided in the cafe of R.v. Hear/e {a)^ upon an application 
by Pender himfelf for a mandamus to fwear him into the 
office to which he had been defied ; which was refufed 
by the Court in confequence of the judgment of oufler, 
which, as the chief jullice faid, did away the clcftioii : 
though, as Reynolds J. faid, there ought properly to have 
been a judgment of oufter quoufqueovAy^ upon the finding 
of the jury on the former information. Then, if the man- 
damus iffued improperly in this cafe, it .cannot vary the 
quefiion, being fuperfedcable like all other writs iffued by 
tl!e court. If, notwithftanding the abfolute judgment of 
culler againlt the defendant, there were any latent right 
to the office remaining in him, the Court did wrong in 
refuting the mandamus in Hearle's cafe ; for the only 
effefl of the writ is fo far to put the party in pofleffion of 
the>office in fafl, as to enable him to try his right to it ; 
but a mandamus confers no title in itfelf. Bajfet v. the 
Mayor of Barnjlahle (h ) ; R. v. Z)ean and Chapter of Duh~ 
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l8or. and R. V. Warded). Then how can the award of 

" ' a writ of mandam 031*^00 which no error lies, do away the 

effe£l of a judgment unreverfed ? The cafe of The King 
CiAfixE. Pender was much ftronger than \hc prefent, becaufe 
there the ele£tion was found to be good, and the judg- 
ment of ouder proceeded wholly upon the infuiHciency 
of the fwearing in \ but it does not appear here on what 
the difclaimer or the judgment was founded ; it might 
have been as well upon a furrender or amotion or forfeit- 
ure, as upon the infufliciency of the fwearing in. When 
queftioned by the king as to his claim and ufer of the 
office, he admitted that he had no claim or right to ex- 
creife it : then he is eilopped from afterwaros infifting 
that he had any title at that time. Great inconvenience 
would enfue from fuch a temporary feceflton, and fubfe- 
quent refumption of an ofiice. The vacancy may be filled 
up in the mean time. Within what interval may the 
oflicc be refumed ? Will the title r^fer back to the elec- 
tion ? If fo, a fcccfTion by difclaimer on an information 
in nature of quo warranto, and afubfequent fwearing in, 
W'ill make a bad title indefeafiblc. It is, therefore, more 
confonant to principle as well ns to authority to fay, that 
the title being entire, the judgment of oufler, though 
grounded on a defe£l in part, vitiated and did away the 
whole } and therefore that the defendant can only protect 
his title by flicwing a new and legal eleflion and fvmeariog 
in fubfequent to that judgment. 

Tatesy contra. It is not contended that the mandamus 
to fwear in the defendant could of itfeif confer any right 
to the ofiice } but his title arifes on the prior nomination 

(a) I Stra. 543. a Stra. 896. 

and 
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^nd eleflion, which were regular^ and legal : but without 
due fwcaring in the defendant was not authorized to 
cxercifc the and therefore he difclaimed^ not the 

legality of the eleftion ; for that v/as the franchife of the 
cleftors, and' not his own ; but the right to ufc tlie odicet 
hot having been properly fwora in. It was not compe- 
tent to the defendant to difclaim the right which the elec- 
tors l..id of appointing him to the oflice of aldcrn^AU ; if 
that wCic lo, ciMy man might contrive to evade the hold- 
ing of a burthenfome olFice in a corporation by getting a 
friendly infoTination to be filed agaiiill him, and thcrc- 
rtpon d;0:] dming. Admitting that the title is entire, if 
any part of it be diiTcrent from that before fet up, and 
lipon v/liicli the judgnuM'.t cf oullc;r Was given, lliat judg- 
itieat is not conclulivc, A judgment is only conclufive 
on that which was in controverfy bcr';re (./). Now lieic 
the title fet up is diirercnt in and being cnlire, is 

therefore dllTerent in toto, from that before juilgcd : 
for it appears to be founded on a fwcaiiug l*i after tlic 
prior judgment. In v. Hfarle {^), the cliief julliee 
gave no veafon for the conclufivenefs of the judgment, 
but the mere form of h : and the only decifion of the 
Houfe of Lords (t') on that cafe was, that no writ of error 
Ity upon the award of a peremptory mandamus. That 
cafe therefore concludes nothing as to tlic principal ejuef- 
tion. * The cafe of The King v. Pendar^ referred to in the 
book cited (d) is reported in Strange (e^) by the name of 
the mayor of Penryn^s cafe. And there the court fay, 
thai; the a£ling Without being fworn was certainly an 
ufurpation, for which they were bound to pronounce 

(#) Seddon V. Tutofff 6 Ttfrw Ref, 607. [ 1 ) i Stra. 627. 

(0 3 Bro. P. c. 17.8. (rfj X td. Raj, J447. 

1 Stra, S« C« ^Sdod* 834* 
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j uclgment againft him i^>on that record. But fo far front 
confidering that the judgment of oufter concluded him 
from inlifling upon the prior good ele^kion, they faid that 
if it were not too late he might have a mandamus to fwear 
him in ; though they mull punifh him for his ufurpation 
hitherto. In the mayor, &c. of Colcbejler v. Seaber (o), 
after judgment of oufter againft all the corporators, yet 
it was holden that the preferiptive rights of the old cor- 
poration might be revived by a new charter to the fame 
body. LLord Kenyon C. J. That cafe did not pafs without 
much doubt at the time. The juftice of the cafe helped 
to get over diiTicuIcies in \x..-—La’iurence J. It was much 
qucHioncd in K. v. Pafmore (^), and R. v. Bellringer (r).]] 
At any rate, the court iti the cafe of R. v. Biddle {d)^ which 
w.is fubrequent to the mayor of Penryn's cafe, difapproved 
of that judgment } for an ufurpation being confefled as to 
part of the time charged in the information, for which 
time the profecutor had entered judgment of oufler, the 
court, upon motion, ordered it to be expunged,exccpt as to 
the capiatur pro fine ; as they faid it would be hard that a 
good cleflion HiouUl be thus done away: and they diftin- 
guiflted it from Pender’s cafe, where he was guilty of an 
ufurpation during all the time charged in the information. 
So here this was a mere temporary ufurpation. Thou^ 
a mandamus to fwear in an officer would not of itfelf con- 
f'r a title upon him to the office, yet it is not altogether 
nugatory. At lead it imports an acknowledgment by the 
judgment of the court of an antecedent title in the party : 
and it having been granted in this cafe immediately fubfis- 
quent to the difclaimer and judgment of ouder upon an 
affidavit of the prior election, (hews that fuch Judgment 


(si) 3 iS6rt« 

(i ) 4 TVrm Sio« 


(h) %*rerm Rep^ 199 * 
{d) % Stra. 95 X« 


was 



* THE Forty-sbcomd Tear OP GEORGE Itl. 


% 


Was not conGdered as abfolutely concluGve againft the 
validity of the eleffion: If a mandamus operated nothing 
as to the title, it would be nugatory to make a return, or 
to traverfe fuch return : for the title might as well be tried 
at any fubfequent time. But It is coufulcred of fo much 
confequence, that, in an a£tton for a falfe return, the 
court will not fuffer the propriety of ifluing the writ to be 
queftioned (a). The defendant’s title ought to have been 
difputed, if at all, upon the application for the mandamus. 
And in H. v. Turner {b) the court refufed, even at the 
prayer of the attorney-general, to grant a mandamus to 
fwear one in as mayor, after a peremptory mandamus be- 
fore granted to fwear another into the fame olHcc. 


1801. 

The Kin« 
againfl 

CxAftkc. 


Lord Kenyon C. J. The queftion is abundantly clear 
of all doubt. The King v. llearle has conGrmed my firft 
imprelTions on reading this cafe. It is the language of all 
the cafes that a mandamus to Vwear in confers no title. 
It is the confummation of the party’s title. If he have one, 
but it gives him none. It is frequently granted rneicly to 
enable a party to try his title. What is this cafe ? Upon 
an information exhibited againll the defendant for ufurp- 
ing the oflice of alderman of Eqfl Rctfzrdi he was fo con- 
feious of not having any defence, that he difclaimed, not 
on any particular ground, but generally ; thereby admit- 
ting his ufurpation ; upon which there was judgment of 
cutter againft him, whereby he was abfolutely forejudged 
and excluded from ever uGng the office In future. If this 
were not to conclude him from indlling upon the fame 
election again, 1 know not what would. Suppofe after 
this an application had been made to the court for a man- 


{a) Green v. Pope^ 1 Ld* Pay. tz6, 

{ 1 ) T. yoreSf 215* fed vide R. v. Harris^ Burr^ 1422. 
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damus to compel the ^corporation to proceed to a ne\V 
eleAion to fill up the vacancy, what refiftance could have 
been made to it ? and yet if the prior tdeffion could be re* 
fnrted to again, it could be of no avail ; or there might be 
two perfons filling one ollice at the fagae time. If the de- 
fendant could infift on the former cle£lion, he would alfo 
be entitled to a mandamus to fwear him in : and thus the 
proceedings of the court would become utterly inconfiflent. 
It was for that reafon the court rcfufed the application 
for a mandamus in Turngr*% cafe. I do not me<ldle with 
the queflion whether the judgment here on the former 
information might have been entered in a different way. 

1 do not fay what the efTefl would have been if the judg- 
ment had been prayed to be entered up only for the ca- 
piatur pro fine for the time during which the defendant 
ufurped by a£ling in the oflice before he was duly fworn 
in. The court, no doul^t, on fuch an application, would 
have done what juftice required. Bsrhaps it might have 
been thought that a judgment quoufque only would have 
anfwered the purpofe until the title were confummated by 
a proper fwearing in. The cafe of 7he King v. Biddle 
turned on this very di(lin£llon. But if this attempt would 
ferve, there is a good receipt, as was properly obferved, 
for making a bad title good, by a fwearing in at the end 
of fix years after a judgment of oufler. There ought to be 
an end of controverfy after a judgment upon the matter. 
Is it not the fame in real a£lions i if the party fail in his 
adion he is bound for ever. Here is an abfolute judg- 
ment of oufler, and without any attempt to reverfe it for 
error, or by (hewing fraud, it is endeavoured in this man- 
ner to render it of no avail. That cannot be permitted. 
Therefore both on authoritiesj reafon, and analogy, I think 
the demurrer is well founded. 


4 


Gkosb 
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Grose declared hitnfelf of tl^e fame opinion* 

Lawrence J. As to the mandamus giving any title, 
it has long been confidercd othcrwife. And not long ago, 
in the cafe of T’ke King v. tfje Burgejfes ofj*ruro^ 35. Geo. 3, 
an application for a mandamus to fwcjr otic in as mayor, 
was refilled on an objedlion to the legality of the tIc£lion ; 
but the anfwer given was, that the defendants might re- 
turn the fpeclal matter, fo as to enable the party to try the 
validity of his cleflion. Dut no idea was entertained that 
the mandamus conferred any title upon him. 


i8ot* 

The Kike 
againft 
Clarks* 


Le Br.ANc J. of the fame opinion. 


Judgment of oufter. 


Ex* parte Maxwell, SaturJax* 

tlw. 21ft. 

A Rule was granted, calling on the executors of Jobn An mnulty^ 

pranced ia 1790, 

Broomheadf deceafed, to {hew caufe why the bond iheKrantreof 

- 1 • t * r which died ia 

warrant of attorney and indenture given to iccurc an an- ,754, and the 
nuity Ihould not be delivered up to be cancelled, and why 
<he annuity thereby granted Ihould not be fet afide. This ob^c- 

WA8 founded upon an affidavit of W^illiam Maxwell, fet- tio», not be 

* ^ impeached for a 

ting 'forth the memorial of the annuity of 20/. during the fuppofed d.-fea 

^ confidcratioa, 

life of Maxwell, fecured on the faid iimrumenrs out of which miKiic 
certain truil money, for which the confideration was ftated pulnrd^^he 
to be 1.^0/. paid in hand hy Broomhead to Maxwell, in And'femWe*that 
manner mentioned in the indenture for fecuring the fame : 
which indenture, dated 2ift Augujl 1700, and the receipt mire 

ft) ah be proteAed by analogy to the ftatute of limitation againft Rny fuch obje^ton dehorn the me- 
morialj without ftrong rcafoi|s U> the conirary. 

G 3 of 
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l8oi- of the money, was witnefled by R. M. fcrvant to Broata* 

. head. The affidavit alfo fet forth the manner in which 

' Cx parte 

Maxwcll. the confideration money was paid, viz.^50/. in bank notes, 
69/. 10/. by a banker’s draft, dated the fame 21ft of Au- 
gij/l and paid tliat day; and that the remaining 2o/. lox. 
was at the fame time retained by Broomhead for the cofls 
and charges of preparing the fecurities. 

Dampier ffiewed caufc upon an affidavit made by J. 
Broomhead, the fon of the deceafed J. Broomheady Rating 
that his father died in 'January 1 794, and that the annuity 
was regularly paid to him in his lifetime, and (ince.his 
death to the deponent as his a£ling executor until June 
1 800, without objeflion on the part of the grantor. That 
at the tin)C of the fale of the annuity and for three years 
afterwards the deponent was living apart from his father 
as clerk to another perfor, and was not prefent at or privy 
to the tranfafflon. That the other executors of his father 
never a£fed, and were alfo unacquainted with what palled 
at the time of the purchafe of the annuity. He relied on 
thefe circumflances to (hew that the Court would not in- 
terfere to fet afide the annuity after the grantor had lain 
by fo long, and till after the death of the grantee, who 
alone could give any account of the tranfaffion to thole 
concerned on his behalf ; for the witnefs to the deeds, 
though Rill living, was merely a fervant, and knew nothing 
of the tranfa£lion. And he cited Poole v. Ca6anes(a)y 
where the Court obje£led to granting a limilar applica- 
tion, becaufe the grantor had paid the annuity till after 
the death of the perfon by whom it had been negotiated 
on the part of the grantee, and who alone coAd have 

(#} 8 Rife 3 % 8 * 
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Rnfwered the objedions raifed pn the part of the 
grantor. 

Garretv and in fupport of the rule (being defired 

to confine themfelves to anfwcr this objeflion) faid, that 
this was diftinguiihable from what was thrown out by the 
Court in the former cafe, inafmuch as the witnefs was (till 
alive, who might have explained what palled at the time 
the inllruments were executed : and ultimately the an* 
nuity there was fet afide for a defc£t appearing on the face 
of the memorial. That if the payment of an annuity for 
a few years were holden to conclude the grantor from (liew* 
ing a deleft of conlideration, it would tend greatly to im- 
pede the beneficial operation of the annuity aft (a), as 
diltrefled perfous were not often in a condition to right 
themfelves foon after they had made improvident bar- 
gains, in which undue advantage had been taken of 
them. 


H 

xSoi. 

Ex pane 
Maxwxj^l* 


Lord Kenyon C. J. I feel no difficulty in dirpofing of 
this cafe. During the life of the grantee no ubjeftioii 
was taken to the annuity, and the interell was regularly 
paid; and this has been continued to be done fur near 
feven years fince his death, down to the middle of the year 
1 Boo. And now for the firlt time it is attempted to rip 
up the whole tranfaflion for a fuppofed defalcation in the 
payment of the conlideration money. 1 know not where 
fuch a mifehief is to (lop if this could be permitted. 
This may be the only provilion made for the younger 
branches of a family. The legiflnture, for the fafeguard of 
the rubje£f in their perfonal dealings with each other, liave 
{bought it wife to pafs a ftatute of limitation {b) to per- 

(<) ai I. c. i6./ 3. 


^a) 17. Cco. 3. c. 26* 
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fonal aflions. I know not why that fliould be difregarded 
in this more than in other inllances. Tt is a circumftance 
deferving of weight, that more than the period 6xed by 
that ftatute, whicii affciSls perfonal property, has run out, 
without any attempt to impeach this tranfa£lion ; and I 
think we fhould be doing great mifehiei if we were to. 
give way to this application. 

Per Curiantt Rule difehatged. 


Monday^ 
Noxf ajd* 


PeNTON Ron ART. 


Xo fr«*fpaf‘. for 
breaking and eii- 
tcringy and 
piiUing down and 
taking away cer- 
tain bniidinffSy 
HfC. I'btf de 
fendant as to tbc 
breaking and en- 
tering lutt'ered 
Judgment by de- 
fault, and plead- 
ed not gtiilty as 
to the lett. Held 
that fuch plea 
was fuflaincd by 
ftiewini; that the 
building t.'ken 
away, which was 
of wood, was 
erefK'd by him 
asren.*nt nf rhe 
meni f s on a 
fi ur.iiarion ‘-f 
brick tor the 
purpofe of carry- 
ing on nis t^ade, 
and that he Oiii 
C ntinued in pof- 
feflTi >n of the. 
prcmiles at the 
time hen, Jiec. 
thuu^h the ti fin 
was tlien expired. 


RESPASS for breaking and entering a certain yard 
and divers Vujildings, &c. of the .plaintiff at Batilsr 
bridge in the county of Middlefexy and there without the 
leave and licence of the plaintiff breaking down and pull- 
ing to pieces the fald buildings, 5cc. and the materials of a 
certain fence belonging fu the Ciid yard, and for taking 
away certain timbers, bricks, lead,* &c. and dlfpoling 
thereof to the defendant’s ulje. As to the breaking and 
entering the yard, the defendant fuffered judgment by de- 
fault, atid as to the red of the trcfpaffes, pleaded the ge- 
neral iffoe. At the trial before Lord Kt'7iycn C. J. a; Wejl- 
minjler it appcaretl that certain land, including the fpot In. 
quedion, had been let for a term by the plaintiff to one 
Gruyy whofe executors bad lei off part to oncCi>//erW7,uiider 
whom the defendant was in poffeffion as an under tenant; 
having had permiflion from Cotterell to ere£l a building 
thereon for the purpofe of making varnidi. This build- 
ing had a brick foundation let into the ground, with *a 
chimney belonging to it, upon Mrhich a fuperdru^jure of 
vro6d, brought from another place where the defendant had 
carried on his buCnefs, was xaifed, in which the defend- 
ant 
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Btit carried on his trade. The original term expired at 
Idichaeltnas i8oo« in confeijuence of a proper notice to 
quit given by the plaintilF to the executors of Gray; (au4 
it was admitted th«t the plaintid' had recovered judgment 
in ejeftment againd thia defendant for thefe very pre- 
inifes ; though that fa£l was not proved at the trial). But 
the defendant remained in poflcllion for fome time after^ 
wards, and was in fuel in the poUetrion of the premifes. 
at the time when he pulled down the wooden fup' ritruc- 
ture, and carried avyay the materials, which was the fub- 
je£l of the prtfent a<!:'liou. A verdict was taken for the 
plaintid, fubjecl to the qu'.’Ilion, whether the defendant 
were warranted in pulling down the building, and taking 
away the materials, alter the expiration of the term. And 
a rule nifi having been obtained on a former d.tjr for en- 
tering a verdi^ for the defendant as to all but the tref- 
pafs cpnfeflcd of breaking and entering the yard ; 


i8ot. 


PCNTON 

Rus It • r. 


Jl^ingay and Reader ihewed caufe againft the rule. 
Admitting that by the latitude which modern determina- 
tipns had given to tenants to remove certain lixtures an- 
nexed to the freehold, for the purpofe of candying on 
trade, the defendant might, during the continuance of tho 
^erm, have removed the building in quellion. Hill he had 
*no right to do fo after the term was expired : for in that 
cafe he is a trefpaffcr by the very aCi of coming or conti- 
nuing upon the property, which is indeed admitted by the 
defendant on the record ; and the law cannot involve fuch 
a contradiction as to give a man a right, and yet make 
hhn a trefpafler in the only aCt by which he can exercife 
it. (^ord Kenyon alked, whether if he had left any per- 
fbnal chattel on the premifes, as a hogOiead pf wine, he 
would not have been entitled to it after the term ’} There 

is 
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i8of 

Fewtow 

figa'wft 

llO^ART* 


is a diflFerence between ^ere perfonal chattels, the' pro<« 
petty of which remains in the owner till divefted by fome 
lawful a£I of his, and things which are annexed to the 
freehold, which, generally fpeaking, veil in the landlord 
by aft of law. If a tenant were to leave marble chimney 
pieces, which he had erefted during the term, he could 
not come at any time afterwards and take them away. 
Lord Hardnutchii opinion is exprefs to that point in £a? 
parte ^tincy (a). So in Fitzherbert v. Shaiv (i), though it 
was admitted that the defendant might have removed the 
ereftions of this kind he had made during his tenancy, yet 
it was ruled that he had no right fo to do after the expi> 
ration of the term. 


GarroWf contra, was (lopped by the court. 


Lord Kenyon C. J. The old cafes upon this fubjeft 
leant to conlider as realty whatever ,was annexed to the 
freehold by the occupier : but in modern times the leaning 
has always been the other way in favour of the tenant, in 
fupport of the interells of trade which is become the pil-- 
lar of the (late- "What tenant will lay out his money in 
coftly improvements of the land, if he mud leave every 
thing behind him which can be fald to be annexed to it.^ 
Shall it be faid that the great gardeners and nurferymen 
in the neighbourhood of this metropolis, who expend thou- 
fands of pounds in the ereftion of green>houfes and hot- 
houfes, &c. are obliged to leave all thefe things upon the 
premifes, when it is notorious that they are even permit- 
ted to remove trees, or fuch as are likely to become fuch, 
by the thoufand, in the neceflary courfc of their'^tradc. 
If it were otherwife, the very objeft of their holding woul4 


b; 


(') * 47T- . 


(i) j 258. 
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i>e defeated. This is a defcription of property divided 1801^ 
from the realty. And fome of the cafes have even cone „ 

•" ® Pentow 

further in favour of the executor of tenant for life aeainit 

• t Ro«A*r, 

the remaindcr>mnny between whom the rule has qeeu 
holdcn ilridlcr ; for it has been determined that the exe* 
cutor of tenant for life was entitled to take away the lire 
engine of a colliery. The cafe of Fltzherhrt v. Shanu 
turned upon the conftruflion of an agreement that fucli 
things fliould be left on the prcmifes, and decided ndk 
thing againd the general principle. Here the defendant 
did no more than he had a right to do ; he was in fa£k 
ftill in pofieflion of the premifes at the time the things 

y. 

were taken away, and therefore there is no pretence to 
fay that he had abandoned his right to them. 

Lawrence J. It is admitted now that the defendant 
had a right to take thefe things away during the term: 
and all that he admits upon this record againd himfelf, by 
fuffering judgment to go by default as to the breaking and 
entering, is that he was a trefpaller in coming upon the 
land, but not a trerpafier de bonis afportatis ; as to fo 
|nuch, therefore, he is entitled to judgment. 

JPtr Curianif Let a vcrdi£l be entered for the 

Plajntifi' as to the trefpafs in 
breaking and entering, dama- 
ges 1 /. } and for the Defendant 
as to the red of the Trefpafs. 
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Mtitday, 

Na’U. :& 3 . 

To an inquiry 
concerning the 
credit (it'^notheri, 
wlio was recom- 
mended to ilt'al 
wiih tiic plairi- 
tift'i > rcprefVnia- 
tion by the dc- 
fendanc that the 
fiarty Tale- 

ly he credited, 
and that he fpoke 
this from Air 
knowittIge% and 
iioL from hcar> 
fay, will not fuf- 
tain an action on 
the cafe for da- 
mages on ac- 
count of a lofs 
fuftained by the 
default of the 
party, who tutu ; 
cd out to be a 
perfon of no cre- 
dit ^ if it appear 
that fvic'h rrpre- 
fentati *0 were 
made by the de- 
feiidar t bona 
Ade, and wiih a 
belief of the 
truth of it ; for 
Che foundation 
of the aOion is 
fraud and deceit 
in the defendant 
and d.tma^e to 
the plaintiff by 
means thereof. 
And taking the 
airertiou oi'Mrotit- 
feiundiiin 
fobje^ain in ate- 
riain, viz. the 
credit ofanotber, 
it meant no other 
than a rtrong be- 
lief founded on 
what appeared to 
the defendant to 
be reafnn >ble and 
certain grounds. 


Havcraft againji Creasy. 

I N ati action on the cafe for making a falfe reprefenta*. 

tion of another’s credit, the declaration ftated that the 
plaintiff, at the time of making the feyeral falfe^ fraudu- 
lent^ and deceitful reprefentations after-mentioned, was an 
ironmonger carrying on his trade, and that the defendant 
before the faid time, &c. had rccotr.niended one E. F, Ro- 
bertjvHy to deal with the plaintiff in the way of liis trade ; 
and thereupon juft before the making of the falfe repre- 
fentations, &c. y. H. the younger, the fon of the plain- 
tiff, had on his behalf applied to the defendant to inquire 
qf him as to the fafety of giving credit to the laid Robert- 
fon ; yet the defendant, well knowing the premifes, but 
contriving and intending to injure the plaintilF, and to in- 
duce him to give credit to Rohertfon, falfely reprefented 
to the faid f. H. the younger, ” that the plaintiff would 
“ be perfeQly fafe in giving credit to the faid Robertforiy 
as he (the defendant) knewy that flie (^Rcbertfon) was 
then in pofleffion of confidcrable property by the death 
of her mother, and was in expeflation of a much greater 
« by the death of her grandfather, who had been bed-rid- 
den a confidcrable time.” It alfo averred, that the de- 
fendant falfely reprefented to one ffei-h Ilaycrafly who 
had applied to him on behalf of the plaintiff, in order to 
inquire whether the plaintiff might trull faid Robertfan ; 
“ That llic {Robertfon) was a lady of great fortune, and 
“ much greater expe£lations, and that he (the defendant) 
“ knew that the plaintiff might credit her (/?o/>er/^//) to 
“ any amount with perfedk fafety.” It alfo laid other 
expreflions to the fame effe£l> and particularly concerning 

Rtbertfot^i 
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Rohertfon'^ relacioiifliip ro certain {)errons of note. And 
then averred, that by means of the faid feveral falfe rcprc- 
fentations of the defendant, the plaintid' confiding therein, 
gave credit to Robertfon for divers goods, 2 tc. fold and de- 
livered to her, to the amount of 485 1 . ; and then con- 
cluded, that in fa£f, at the time of the faid feveral falfe 
reprefentations, it was not fafe to give credit to Robcrtjhny 
and that fhe was not in poll'eflion of confiderablc property, 
&c. nor in expe<f!l ition of greater, &c. and fo negativing 
all the other reprefentations of the defendant ; (but not al- 
leging that the defend .mt knew them to be falfe at the 
time), Off the contrary, that Rohcrlfj/t was then wliolly un- 
worthy of credit, and unfit to be trufied ^ and that the 
faid fum of 485/. was Hill due to the pluintilV, who, by 
means of the feveral premifes, was likely to lofc the fame- 
There were other counts laying the rcpielcntations in dif- 
ferent ways. 


1801. 


Hayckaft 

againfi 

Creasy* 


At the trial before J.ord Kitiycn, C. J. at the fittingj. at 
Cuildhally the tranfitilion which led to the reprefentations 
in queftion appeared in lubllancc to be this. A Mil's A‘‘?- 
iertfotiy (the perfon named in the declaration,) wlio had 
formerly been a teacher at a fcliool, in wliiefi capacity the 
defendant had firfl become acquainted with her, having 
had children at th.at fchool, on a fudden, foinc little time 
befofe the tranfa£tlon happened, gave herfclf cut to the 
world as a perfon of cbnliderablc fortune, which had de- 
volved upon her by her mother’s death, and with ftill 
grater expedlations from her grandfather and other tela- 
tives. Upon the ftrength of thefe aiTurances (he contrived 
fd^Cflffain credit to a conGderable amount from a number 
of perfons,and fettled herfclf in a large houfe at Bladheathy 
fitted up in an expenfive manner, kept a carriage, exhibit- 
ed 
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ed a great fliew of platc» and other marks of affluence^ 
talked of her relationfhip to perfons of note ; by means of 
all which flie impofcd on great numbers of perfons^ who 
believed her to be the cliara£fer (lie* had airunied, and 
vifited her as fuch. Amongft other things (he pretended 
to be the owner of a confiderable edate in Svcilatidf from 
the rents of which (lie had been kept out for about 40 
years, but had then lately got into podedion ; and in fup> 
port of thefe pretenfions (lie exhibited fuppofed plans of 
the cllate, with admeafurements of the woods, &c. and 
aflually appointed a refpeflable man of buHiiefs as her 
agent or Reward, to receive the rents, &c. from whom (he 
took bond to a large amount, as fecurity for the faithful 
difeharge of his fun£lions> All thefe and other like ap-> 
pcarances were proved to have been continually exhibited 
to the eyes of the defendant, who was a currier at Green* 
•tvich, near which Mifs Robertfon lived. And though fome 
attempt was made by evidence to implicate him in the 
fraud that was going on, yet upon the refult nothing of 
that fort was cllablillicd aguinfl him ; but It appeared that 
lie hlnifclf had been duped by thefe appearances, and had 
aclually lent her his acceptances to the amount of above 
aooo/. upon the (Irength of them ; for which he had not 
taken any fccurlty at the time the reprefentatlons were 
made ; though fome months after and before the final ex* 
pofiirc of the iinpofuion, and the abfeonding of Mif& /{«- 
tertfon^ he had obtained of her a bend and warrant of at* 
toniey to fecure Iiis advances. The particular circum- 
(lances wdiich led to the prefcMit uiflioii were thefe ; about 
or 'June, while Mifs Rslcrtfon was fitting up her 
hanic •iX. Blachhcatbf application was made on her eh "If 
by the defendant to the plaintiiT’s fon (who conducted 
the ironmongery buGiiefs in his father’s abfence), the 
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defendant dating that he had recommended Mifs Rohertfin 
to come to the plaintiff for fuch articles as (he might want 
in the way of his bufinefs. The plaintiff’s Ton inquired 
as to her refponGbllity) (he being an entire (Iranger to 
hinri and his fathef ; to which the defendant anfwcrcd* 
** your father may credit her with perfe£t fafety ; for 
I know of my oivn kmnvleJge that (he has been left a 
^ conliderable fortune lately by her mother, and that Hie 
** is in daily cxpcflation of a much greater at the death 
of her grandfather, who has been bedridden a confi- 
** derablc time.” Tiie defendant afterwards came with 
hlifs Robertfn and her companion, (alfo kiiow'ti to the 
defendatit for many years before as the keeper of the 
fame fchool,) arid they looked cut and ordered articles to 
a large amount. Tlic plaintiff’s fon fwore at the trial 
that he dealt with them entirely on the defendant’s in- 
formation. Finding the order, liowcver, to be lb large, 
the fon again afkcd tlic iltfendant, if lie were certain as 
to the reprefentation he had made ; who again anfvvered 
with the fame certainty, and never cxprtffcd any doubt. 
The fon thereupon wrote to the plainiiff, and in confe- 
quence of the anfwer he receive*!, applied to his uncle to 
fee the defendant on the bufinefs. TTpon tliis lait;r’s 
application to the defendant for tlie Cnne piirpofe, the 
defendant repeated his affertion that Mifs Robertfon was a 
perfon of great fortune and greater expeflatlons, and was 
related to certain perfens of rank W'hom he named j and 
added, ** / can pcfttlvcly ajfure you cf my otvn knew/eagef 
“ that you may credit Mifs Robertfn to any amount with 
’pcrfe£^ fafety.” Various other affertions to the like 
ef|e£^'ere proved \ but particularly on one occafion, after 
ftpiefentations of this fort had been made to the plaintiff's 
brother, the latter faid to the defendant, ** I hope you do 
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** not inform me tiiis ^pon bare bearfay / but do you Icno^ 
the faft yourfclf ?” The defendant nnfwered, ** Friend 
** Haycriift I kmvb that yoUr btother may truft Mifs Rs>‘ 
** hertfon ifrith pcrfc£i fafcty, to any amounti” 'fhe jury 
found a vetdi£l for the plaintiiF for 485 

A rule was obtained, calling on the. plaintiff to Ihew 
caufe why the verdi£t fhould not be fet ailde, and a new 
trial had, on the ground that there was no fraud or 
teit in the defendant making the reprefentatiun in quef* 
tion, though he had incautioufly averred that to be within 
his own Inonuledgey which in (Iriflnefs he could net be faid 
to inonvy but only had rcafunable and probable caufe to 
believe, and did in fa£t believe to be true at the time t 
an<l that without fraud, the a£l;ion was not maintainable 
though the reprefentation turned out to be falfe. 


BrjkbiCy Canxvjy G'.'hsy «nd Lawes^ Ihewed caufd 
agaiitfl the rnie. This a£lion is bottomed upon the fame 
principles which governed the cafes of Pa/leyv. Freiman (a)j 
and liyrf v. Duf'.sford (^) ; here is the damnum and injuria 
concurring j the deceit in the defendant, and the injury 
and lufs to tlic pl.dnti.T. TheycvVnx is conGdered as equU 
vah nt to the frauduhnrrr (^r). It was well faid in thofe 
caXes, that if one be applied to for information as to thib 
credit of another, it is optional in him whether or not 
he will anfwer the inquiry ; but that if he do, he is bbund 
to anfwer truly. This is a cafe where the defendant not 
loofely or inadvertently, but after grave warning, delibe- 
rately aiferted a fa£b of his own knowledge, which is 
averred and proved to have been fklfe. It matters not to 
tlie plaintiff whether the defendant knew it to be 

(a) 3 Tvm Kip. 51. C^) * Saji, 318, 

(r) Ltekin* v. C^<’, i SU. ^46, 1 Kei. jas. 

thc^ 
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the time ; the Injurious confequen^e is the fame to him ; 
nor is it lefs culpable in the defendant, whether he knew 
it to be falfe, or, which is the fame thing, did not know 
it to be true. If he aflerted that of his knowledge which 
he did not know to be true, and that at lead is proved by 
the event, the impofition upon the plaintifF is the fame, 
and the law holds him refponfibie for the confequences. 
It is difficult, and fometimes impoffible to trace the mo- 
tives which induce fuch declarations ; though there is no 
doubt that for the mod part they proceed from fome 
finider motive or expe^ation of advantage to the party. 
And here it appeared that Mifs Robertfon was conliderably 
indebted to the defendant himfelf at the time, as well as 
fome other cafUal circumdances, which might induce a 
jury to account in this manner for the earned anxiety 
which he {hewed to edablifh the opinion of her credit in 
the world. But at any rate it was fully edabliflied in the 
cafes referred to, that it was not necelTary to the mainte- 
nance of the a£kion, that the defendant Hiould have any 
intered at the time in making the falfe reprefentation ^ it 
is enough if <it be falfe, and be made deliberately, and 
that the confequences are injurious to the plaintifF, who 
gave credit to it. Suppofe a man inipofcd upon by a 
fervant, out of pity to his apparent didrefs, were to 
giiw a character of him to another, and allcrt fa£ls in his 
favour'aS of his own knowledge, which he no otherwife 
knew than by the declflration of the fervant himfelf \ in 
confeffuence of which the other took him into his fervice, 
and was immedzateiy robbed by him \ and it turned out that 
the whole reprefentation was falfe i but that the maker 
'WMNI<ftSated folely by midaken motives of companion to 
%ate that which he did not know to be true % upon what 
‘firinciple of judice could he excufe himfelf on account of 
« Vol. 1L H fuch 
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fiieli motifeSf for hazarding an aflertion fo injurious 
another in its confef|uences. If one aflert abfolute know* 
ledge of a fad, which he does not know, but has only 
reafon to believe, he cannot bat know that his aflertion 
is falfe, whether the fad aflerted turn out to be true or 
Hot. The cafe is much ftronger again (t fuch an one 
when, as in this cafe, his attention is drawn at the time 
to the diflindion between knowledge and mere hearfuy : 
for however propitious appearances may be, a man may 
refufe to credit them without the adual knowledge of the 
party to whom he applies for information. It can be no 
defence, therefore, that the defendant was himfclf duped^ 
or that he believed that the vendee was a perfon of the 
credit he reprefented her to be, or even that he had rea* 
fonable grounds for fuch belief ; for his reprefentation 
Went further than this, and unlefs it had, it is probable 
the credit would not hdve been given. Tltere is no foun* 
dation for the objedion that this i9 an attempt to evade 
the (latute of frauds ; for that was only meant to indem> 
nify perfons from collateral undertakings fur the debts of 
others, where no fraud had been pradifed to induce the 
credit : and at any rate, that objedion would et|ually 
have applied to the cafes of Pnjley v. Freeman^ and Ryre 
V; Dunsfotdt where it was made and over- ruled. • 

*Fbe Attorney-General t Dallas ^ Alarryat, and 'Gomytt^ 
contrk. It was not attempted to go to the jury on the 
'^ueftion of fraud $ but it was in lifted that tlie defendant 
-had too credulottily believed the appearance of credit 
aflumed by Mifs R^ertfm^ and that he had exceeded jSa 
^ty in Rating his hwwledge of that which be oniy<ikr/*fyid^ 
without knowing it to be true: and on thU ground 
cafe' was left to the jury to find for the plaintiff'. The 
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^ueftion then is, Whether the' afermenc of Itnowl^ge 
concerning a matter like credit, of which perfect mathe« 
matical knowledge cannot be predicated^ and which at 
inoll can never amount to more than a high (late of be- 
lief, makes the party liable for the confequences to an-' 
other truding to fuch a reprefentation ? All the cnfcs 
upon this fubjedl were fully inveftigated in Pa/lty v. Free- 
man: and Qrofe J. there faid (a), that he had met with no 
Cafe of an adlion upon a falfe affirmation, except againd 
a p<)rty to a contrail : and it may fairly be afTumed, that 
previous to that determination there was no fuch cafe to 
be found j for liulier J., who entered largely into the 
authorities in fupport of the contrary opinion, did not 
produce any direfl authority in fupport of it. All the 
cafes mentioned by him Were cafes of fraudulent alTer- 
tions by one of the contradling parties. What is faid in 
Rifney v. Mby (^), as to the tenant’s falfcly affirming to a 
pUrchafer that the relit was higher than it really was, 
amounts to no more than, this, that the rent being a mat- 
ter lying within the knowledge of the landlord and tenant, 
if ihey (i. e. the landlord and tenatit) irere patties to the 
contra£l of fale, the aflion would lie againll them. But 
it is not faid that the afllon would lie againd the tenant 
alone, falfely affirming as to the value of the landlord’s 
edate, if he were no party to the contra6l between the 
landlofd and a purchafer. But without impeaching di* 
re£My the judgment delivered in Paflfy v. Preemany con- 
cerning which, however, much doubt has been entertained. 
It is fufficient to obferve, that all the cafes hitherto have 
proceeded on the ground of an intended deception by 
mflfhijflhe falfe reprefentatiott. and many of them with 
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Pqfle^ V. F^eemany thoftgh there was no benefit to th0 
defendant) yet the judgment went exprefsiy on the ground 
of frauds BuUer J. faid throughout, ^hat the foundation 
of the a£lion is fraud and deceit : and relied mainly on 
the faff, that the defendant knew the reprefentatiou to 
be falfe. And he cited Mr. Jullicc Ftvyfden's opinion in 
JLeaiinj v. Clijfel («), with approbation, that fraud rnull be 
proved to maintain the acf Ion. 'I'he new trial in Eyre v. 
Humford {f) was refufed on the ground that there was 
fulTicient evidence for the jury to find fraud, inafmuch as 
the defendant could not but know that the reprefentation 
made by him was falfc. But there is no cafe which'holds 
a defendant liable for incorreffly, perhaps, aflerting a 
pofitive knowledge of that which he believed to be fo, 
and had a moral probability for fo believing : and here he 
vouched the genuinenefs of his belief, by having credited 
Mifs Robertfon himfelF to a confiderable amount at the 
time } for which he took no fecurky till feveral months 
afterwards. Then confidcr what the word knowledge^ 
as applied to the fubjeef matter, meant : it could only 
mean, that the defendant had fuch (Irong grounds for 
believing the f:i«Sl, as that he binifelf would for every 
purpofc -aCI upon it as true. If a man could not predicate 
knowledge of another’s wealth, upon fuch circumftances 
of reafonable prefuniption as oiTered themfelves to the 
defendant’s mind, he could upon none : no degree of 
general credit or viiible property would warrant it : the 
credit might be delufive) the party might owe much more; 
and the vifible property might be mortgaged beyond the 
value. The principle of this a^ion goes to an indefinite 
extent, if a perfon were bound, at the peril of a<dt:ri^ng 
in damages, to aofwer truly every queftion put to him, 

(«) ifU. i^S. (») lEsft. 3iS« 

and 
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and that no belief even would exc)ffc the falfehood. Sup* 
pofe» from error in a man's watch he tells another, who 
is fubpoenaed as a witnefs in a caufe, that he knows it is 
8 when it is 9 o’clock, in confequence of which, the 
witnefs, neglecting to appear in time, is calied upon his 
fubpoena, and has the cods of the caufe to pay upon an 
attachment ; would he have this remedy to recover da- 
mages ? Where is the line to be drawn ? BcHdes, this 
cafe trenches (Irongly upon the ilatute of frauds. If a 
particular phrafe will have the operation and effect of 
making a man liable for the debt or mifcarriage of an- 
other, it militates as ilrungly againd the meaning and 
fpirit of that a£f, as if he had ufed words of direft gua- 
rantee or collateral undertaking. The ilatute was in- 
tended to guartl againll perjuries. If a mere iliift of 
expreflion will take the cafe out of the (latute, then per- 
fons W'ill be made liable for the debts of others by proving 
that the defendant uCed the words ** 1 know him to be 
•* worthy of credit,” inilead of, ** I will warrant or en- 
** fo*” his credit,” or, " I will pay if he do not.” 

And thus all the mifehief will be let in which the Ilatute 
was meant to prevent; namely, the making men liable 
to collateral refponQbility for others by mere words with- 
out writing. The form of words cannot be material ; 
the fubdance and thing is prohibited. At any rate, how- 
ever,* there was no fraud or deceit here, and thetefore ths 
defendant is entitled to •a new trial. 
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Lord Kenyon C. J. If there be any doubt in this cafe, 
1 (hould wifh to have it put in fuch a fliape as to be car- 
ti|^»4ythc dernier refort. But not knowing how that can 
lie done, 1 fhall deliver the opinion which at prefent 1 en> 
lettain upon the cafe. Here is a tradefman who has fuffer- 
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'U8oi. ed a lof* to a large amount in confequence of his having 
been induced to give credit to a third perfon s and by tbii^ 

'JIavckaft ** , ^ 

86Hon lie calls on tlie defendant through whofe mifrepre- 
fentation the lofs was incurred to mbke it good. Tlie 
plaintiff's fon knowing nothing at the time of Mifs iZer 
hertJoHy who had been recommended to the plaintiff by the 
defendant to buygootls of him in the way of his trade, makes 
the moil particular inquiries concerning her credit, to all 
which the defendant anfwers on fevcral pccafionsin the moft 
pofitive terms, that (he was atruiUwurthy perfon to his own 
knowledge. The plaintiff ’s brother, not fatisffed with 
this, puts the queffion exprefsly to the defendant, whether 
he dated this upon hearfay or of his own knowledge, 
drawing his attention therefore to the rubje£t in the mod 
particular manner ; to which the defendant again replies, 
** 1 can pqfiiively ajfure you of my own knowledge that you 
may credit Mi/s Robertfun to any atnount with perfeEi 
** quedion then is, W^iether that reprefent* 

ation were true or falfe ? No doubt it was a grofs falffty. 
She was not a perfon to be credited with fafety, nor had 
he any knowledge that die was fo: and it is a juggle to 
fay that the words in common parlance do not impprt 
knowledge in the dri^ fenfe of it. They Were fo uodert 
dood between the parties at the time, and the plaintiff ha| 
differed a lofs in confequeuce of it. Soon after 1 camp 
into this Court the cafe of Pajley v. Freetjtan occurred. I 
had the affidance of three very able Judges to help me to 
form my judgment; two of whom had long fat on the 
bench, and were peculiarly converfant with the forms of 
aclious, and they were decidedly of ojunion that the ac« 
tion lay ; though we had the misfortune to differ from^e 
other Judge, with whom I have now the honour to fit oa 
(he bench* 1 ipdeed was not thoi fo well verfed in the 
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4M TMB Fo&Tr>sEcoND Year op GEORGE III. 



cfidical form of adions; but I had endeavoured to ftoxe 
my mind with eilabliihed principles; and I had learned 
that laws were never fo well direded as when they were 
made to enforce religious, moral, and focial duties between 
man and m^n ; and I knew that it was repugnant to all 
fuch duties for one man to make falfe reprelcntations to 
another to induce Jiim to take meafures which were inju* 
rious to him. That cafe has been a£led upon ever Once, 
end has recently been recognised by another decifion of 
this Court, in which the two Judges who have iince taken 
their feats on the bench concurred. I am not able to 
diftinguilh this cafe from thofe upon principle. The quef> 
tion ha*s nothing to do with the ilatute of frauds. That 
was meant to guard againfl; certain legal prefumptions of 
fraud ariling out of conira£t8, but not to indemnify per- 
Tons againft tortious a£ts and mifreprefentations whereby 
others are deceived and injured. For a feries of years 
fince Pqfley v. Fre^natiy cafes of this fort have occurred 
which have pafled without difpute. And I have been led 
to depend on that deciiion acquiefeed in fo long, and as I 
conceived no longer difputed by the learned Judge who 
differed at firft from the reft of the Court. It is faid, that 
i imputed no fraud to this defendant at the trial. It u 
true that I ufed no hard words, becaufe the cafe did npf 
call for them. It was enough to ftate that the cafe reined 
on* this, that the defendant affirmed that to be true withiq 
his own knowledge which he did not know to be true. 
This is fraudulent; not perhaps in that fenfe which 
affixes the ftain of moral turpitude on the mind of the 
party, but falling within the notion of legal fraud, fuch 
is prefumed in all the cafes within the ftatute of -frauds. 
The fraud confifts not in the defendants ias^ng that .hR-< 
believpd the matter to be true, or that be had reafbn fb to 
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believe it^ but in aileittng pofitively his knowledge of that 
which he did not know. There are it is true feme duties 
of imperfc£fc obligation as they are called, the breach or 
negle£l of which will not fubje^ a party to an a£lion. 
If I know that one in whofe welfare I am interefted is about 
to marry a perfon of infamous chara£ier, or to eater into 
commercial dealings with an infolvent, it is my duty to 
warn him ; but no adlion lies if I omit it : but if any one 
become an a£ior in deceiving another; if he lead him by 
any mifreprefentations to do a£fs which are injurious to 
him ; 1 learn from all religious, moral, and focial duties 
that fuch an a£lion will lie againd him to anfwer in dar 
mages for his a£ts. And when I am called to pefint out 
legal authorities for this opinion, I fay that this cafe (lands 
on the fame grounds of law and judice as the others which 
have been decided in this Court on the fame fuhjefl. liis 
lordfhip afterwards added^that as to the w'ant of criminal 
intention in the party making the falfc^ reprefentation, he 
had learned from Lord Bacon*i maxims that there was a 
dldinAion in that refpecl between anfwering civiliter 
ct criminaliter for afls injurious to others: in the latter 
cafe the maxim applied, a£lus. non facit rcum niA mens 
At Tea : but it was oiherwife in civil aclions, where the 
intent was immaterial if phe a£l done w'cre injurious to 
another. 


Gkose J. 1 do not underdand the quedion to be» 
■whether this kind of a£lion be maintainable : on that fub- 
)e^, although 1 dill profefs myfelf unable to comprehend 
the ground on which the cafe of Pajley v. Freeman was 
decided, yet 1 hold myfelf bound by the authority of it, fa^ 
long as it remains unimpeached by any contrary deciAoq. 
Rut 1 take the quedion here to be. Whether the evidence 
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prove ■ that which is" neceiTary ^to fuftain the a£iioii ? 
which, fo far as I underftood the arguments and opinion 
of the Court in ’Po/ley v. Freematty was faid to be founded 
in frauds It was*there exprefsly declared in fo many 
words, that fraud or deceit was the foundation of the 
a£lion. The only queftion then is. Whether there were 
fuch evidence of fraud in this cafe as will fuftain the ac> 
tion ? Now I know not where to find any fraud in the 
tranfaffion between thefe parties, 1 confider what was 
faid by the defendant upon the fevcral occafions, as no 
more than afierting his opinion of the credit of Mifs Rt^ 
hertfo2i t an opinion which he feems to have fairly enter- 
tained. It is true, that he aflerted his own knowledge 
upon the fubje£t : but confider what the fubjed matter 
was of which that knowledge was predicated : it was con- 
cerning the credit of another, which is a matter of opi- 
nion. When he ufed thofe wotds, therefore, it is plain 
that he only meant V> convey his ftrong belief of her ere- ■ 
dit, founded upon the means he had had of forming fuch 
ati opinion and belief. There is no reafon for us to fup- 
pofe that at the time of making thofe declarations he 
meant to tell a lie and milleajd the plaintiff. He hinifelf 
had trufted her before to a confiderable amount. He had 
no reafon to know otherwife than what he exprefled : and 
had on the contrary reafonable grounds for aflerting 
knowledge in the fenfe I underftand him to have ufed it. 
He had for fome timu before feen many other perfons 
treat Mifs Roiertyitt as a perfon of fortune. He himfeif 
faw her living in affluence. He had feen plans of her 
fuppofed eft ate in Scotland : and had obferved oth^r cir^' 
cumftances, altogether well calculated to delude him. ; - I 
cannot fay that I fbould not alfo have been duped by 'fljtor 
piine appearances. Then it is alfo a circupiftance in the 
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cafe» that he does not appear to have had anf intereft in 
mifreprefcnting the matter to the plaintiff otherwife thacf 
as it really appeared to him. And taking the whole toge- 
ther, I think the evidence goes no farther than his aflest- 
ing, that to -his firm belief and conrlf^ion fhe was deferv- 
ing of credit $ and that the defendant was himfelf a dupe 
to appearances. But until fome cafe (hall be decided 
which goes futther than that of Bafiey v. Freeman^ there 
inuft be evidence of fraud to fupport fuch an adion : and 
evidence of being a dupe is not fufficient. Therefore, 
without meddling with the law as laid down in that cafe, 
but taking it at prefent to be right until it is overturned^ 
1 cannot concur in this verdi£l;, there being no evidence of 
fraud as required by that determination. 


Lawrence J. Conlidering the great extent of this 
queftion, I wi(h that it may be put upon the record, in 
order that it may be fubmitted to^ the judgment of a 
higher Court. 1 have always underilood the doflrine laid 
down in Pajtey Freeman to be, that without fraud there 
was no caufe of a£lion. I colle£l that from the opinion 
delivered by each of the Judges who concurred in that 
judgmenf. If this cafe had gone to the jury on the 
ground of fraud, 1 cannot fay there would have been no 
evidence to fupport the verdi£l : but the cafe went to thent 
on the ground, that though the defendant were himfelf a 
4upe, yet if the reprefentation made by him were falfe, he 
was anfwerable. Then the queilion is. Whether if a per- 
fon afiert that he knows fuch an one to be. a perfon of fort 
tune, and tlie fafl be otherwife, although the party making 
the ailertion believed it to be true, an a£lion will lie to 
ffcover damages for an injury fuftained in confequeaop 
.of fqc^ mUreprefcatation ? U docs not appear (hat any of 

the 
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ite Jadgef wmt this length in v. Fretman* Stxclk 

iiM been laid on the defendant’s aflertion 0^ his own 
itnotFledge of the matter : but perfons in general are in 
the habit of fpeaking in this manner without underftandi* 
ing knowMgf in the (IriA fenfe of die word in which a 
lawyer would ufe it. This obffrvatioq will not only apply 
to ordinary men in common converfation* but alfo to per* 
fons of the befl information. If any man Ihould fay that 
he knows there is no city larger than London^ it muft be 
underftood that he is fpeaking only from information and 
belief upon fuch a fubje£l» and not from a£lual menfur« 
ation. The fame mutt be underftood when one is fpeak* 
ing of his knowledge of the credit of another. In order 
to fupport the a£Iion, the reprefentation mull be made 
tnalo animo. It is not necelTary that the party (hould 
gain, or intend fo gain any thing for himfelf by it ; but if 
he make it with a malicious intention that another ihould 
be injured by it, hoihall make compenfation in damages, 
^ut there muil be fomething more than mifapprehenfion 
or miftake. However, in deference to the opinion from 
which I differ, I cannot but (late this wUh doubt and dif. 
truft of my own opinion. 


i8oi« 


HATCSaWe'- 

Csastvv 


, Le Blanc J, I concur with my brothers in wilhing tQ 
have this queftion put on the record : but (hall give the 
opinion which I now entertain. The queftion is. Whether 
die adion be maintaimuble bn a mere reprefentation by the 
defendant that he knew that of his own knowledge, 
whlph in fiSL he could only be faid to know according to 
the beft of his information and belief i Now the law as 
laid down in Pafley v. Freeman went no farther than this, 
that where a party with a defign to injure another makes 
0 lalfe reprefenta^n of a matter uM|uired of him, in cone 

fequcnce 
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fequence of which the oilier is damiiined, he ihall anfwer 
in damages. The cafe of Eyre v. Duntferd followed on 
the fame ground. The former cafe came on upon a mo^ 
tion in arrefl of judgment on the th'ird count. That 
count dated, that the defendant, itdtttding to deceive a$td 
defraud the plaintiffs, did •wrongfully and deceitfully encou- 
rage and perfuade them to fell and deliver certain goods 
to one Ealch upon credit ; and for that purppfe did falfely^ 
deceitfully^ and fraudulently afl'ert that Falch was a perfon 
fafely to be trufled, &c. whereas in truth Ealch was not 
then and there a perfon fafely to be trufied, and the defend’> 
ant "well kneto the fame, &c. The quellion there was. 
Whether, admitting all thofe fa£ls to be true, the a£lion 
were maintainable ? All the Judges who were of opinion 
in the aflirmativc, thought that there fhould be damage to 
the plaintiff, and fraud in the defendant. By fraud, I 
underdand an intention to deceive } whether it be from 
any expeftation of advantage to the party himfelf, or from 
ill-will towards the other is immaterial. Then the quef- 
tion here is. Whether the dr-fendant’s faying that which 
critically and accurately fpcaking was not true, but not 
having faid it with any intention to deceive, brings this 
cafe within the doclrinc of Pafey v. Freeman ? I think 
not. Then confidering that cafe to have governed the , 
determination in I'yre v. Dunsford, I underdand the judg* 
ment in the latter to have turned oh the fa£f that .the 
party making the reprefentation, which was not true, was 
himfelf to gain fomething by it j and that the jury were 
fatisded that the reprefentation was falfe ; and there was 
fufficient evidence to warrant them in drawing the cou- 
clu&on that the reprefentation was alfo fraudulently made. 
But this is a cafe where the defendant giving credit to the 
aits which had been praftifed upon him and others, and 

believing 
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belieiring the appirances to be •real; and not difcrimi* i8oti 
nating with a lawyer's mind, conceived that his view of 
her manner of living, 'of the plan of the eftatc, and fo 
forth, amounted to knowledge of what he aiTerted ; and that 
he did not make the reprefentation upon mere hearfay, and 
alTerted this without any intention to deceive the plaintiff. 

This therefore differs the cafe eficntially from Pajley v. 

Freeman^ admitting the law there to have been corre£ily 
ftated ; and I therefore wifh it to be again fubmitted to 
the juryi and that if any doubt be entertained, the quef- 
tion may be put on the record. 

Rule abfolute. 


Shawe agaittji Felton. 


iVo'K/. 24th* 


was an afllon on a policy of iiifurance on tlie (hip 

Jl « ^ on ihip and goods 

Indian j and goods^ valued at 6600 /. on a voyage at and valued at fo 

much,* on a 

from Liverpool to the coait of jlfrica^ during her Hay and to Affka 

trade there, and from thence to her port or ports of difeharge, Xl/ih/^ufrd 

fide, and final deflination in the ll\Jl Indies and America^ ojvVr^thrwbouT 

and until flie was moored twenty-four fiours in fifety. jXwhicVb'apw 

At the trial before Lord Kenyon C. J. at the laft fittines at 

, ^ laic't period of * 

Guildhall^ it was proved that theihip v/as feawoiihy when voyage ^ si. 

tho'Jjj;h s confi* 

ihe failed from Liverpool ; and it was not difputed that denbie p«rt of 
the infurers were intereded in the fliip and outfit, (in- value cmfittot 
eluding provifions and fea-ftores laid in for the Haves, 
which were to be taken in on the coaft of jlfriea^ and 
Blfo wages advanced to the crew,) to the extent of the 5'‘**"*"** 

' - ^ uavet doxins tM 

sroymge, and the flavet wore brought to a profitable maricec at the firll place of fhe«ihip's dettina- 
tion, vrbese Ihe arrived a mere wreck, and Toon after foundered. Where a fhip inlurcd arrive 4 
.»li port a mere wreck, and wai obliged to be laihed to a bulk to avoid linking, and Sn artempting 
€0 remove her to the Ikore a few days afterwards Ihe funk \ held chat the alTurcd might recovet: 
as for a total lofs, though her cargo was iaved aod brought to a profirable market. 


value 
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value Infured. The fliip arrived tm 'ttHFeoaft of ^HeA 4 
took tit a cargo of ilavea there, and proceeded to^ IMk* 
rara. In the courfe of her voyage thither, and in caltsl 
weather, flie met with a violent concu'flion, defcribed to 
fefemble an earthquake, from which fhe receited fo much 
damage, that it was with the greateft difficulty the was 
kept afloat by pumping until {he reached Detherara^ almoft 
a wreck, where (he was obliged to be laffied alongflde of 
a hulk, to keep her from (inking ; and in attempting tO 
remove her from thence to the (hore, a few days after- 
Wards, (he funk, altlioiigh the di (lance was only about 
(ifty yards. At the time of her arrival at Demerard her 
(lores were conflderably expended. The (hip was ori- 
ginally dedined there, in the firll indahee, with direc- 
tions to tlie captain to proceed to other ports and places 
in cafe he could not difpofe of the Haves there at a certain 
average price. And his letter of indruflions from his 
ow’ners contained the following dlreflion, ** As your vel- 
<* fcl is not according to the late a£l of parliament (a), 
** we would have you fell her in the ttidies^ provided 
ft you can procure i2co/., but cxpe£l you will get front 
*» 1 5o() /. to 1 200 /. Should you not difpofe of her, you 
** will procure what freight you can for Lhier^toU* lit 
fa£l, the vciTcl having been furveyed at Demerarot and • 
condemned as uiiferviceable, was fold only for 388 /. In 
confequence of this the captain was obliged to difpofe of 
all the (laves there, not indeed fo &dvantageoufly as he 
might otherwife have done, had he been enabled to pro- 
ceed to other places : but dill fo as to cover the average 


{s) TUs ««s out ol^liR fcvcral »€ts which pafled kx the rcgulddo^ of tbd 
Have tnidcp IlmiciBg the number of flauct to the tonnage^ Htd ic^uitw * 
log the vcfleli to he of a certaio built. The a^ alluded to was to take piacd 
iher the TojrH^ b ^uc^UoA ceaurfcnccio 

prict 
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price to fehich lie was limited bj his inftrudioos* Xbe 
plaintiff gave notice of abandonment to the uaderwritcr«> 
and recovered as for a total lofs on the ihip y and the vttf, 
di£k was taken for” the full amount of the fum infured* it 
being a valued policjr. 

A rule was obtained, calling oh the plaintiff to ffaew 
caufe why the verdi£l (hoold not be fet alide and a new 
trial had, on the grounds that the fubje£l matter of the 
Infurance was fo much reduced from the original value at 
the time of the lofs, it were to be conlidered as a total 
lofs,) that the fum valued in the policy ought not to con-, 
elude the underwriter. That a policy, though valued^ 
was Hill no more than a contract of indemnity, and was 
only meant to bind the parties when the fuhjedb matter 
continued nearly in the fame (late as at firft, allowing for 
ufual wear and tear. That in particular it ought not to 
conclude in this caic } becaufe not only the a£lual worth 
of the (hip was by the owner*s own confedion of fo much 
lefs than the (lipulated value, but alfo the (lores which 
were included in the infurance were proiitably expended 
by him in the purchafe and fuftenance of the (laves, ail 
of whom had been brought to an advantageous market} 
.and therefore, fo far from the plaintiff having incurred 
any lofs in this refpe£l for which he was entitled to an 
indemnity, he was in fa£t a confiderable gainer by the 
adventure* 

Atitmej Geturalt Erjkinet Park, and JP'ted, Ibewcd 

caufe againft the rule. It was firft attempted at the trials 

Co (hew that the (hip was not Tea- worthy when (he failed | 
• '■ « 
but that failing, it was next infilled that there was not a 

total lofsy ioafmoch as the (hip was moored, afKive . 24 

honrt 
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Iieftilk at biifdic Ae funk ; but that alfd hiled: 

for taking <te ^be in the event her ultimate port 

of difcbargOy which only became To becaufe the velTel war 
not in a condition to proceed futther and take the chance 
of a belter market ; (lill it appeared that (he waa hot 
moored in fafety for a moment, but came into the port a 
wreck, with her death*a wound which (he received at fea. 

it ia inhiicd that the policy, though valuedj mult 
be opened under the circumftances. But this is contrary 
to the whole courfc of proceeding with refpeA to valued 
policies. It is not pretended that^the property infured 
was over-valued in the hrd indance, but that by wear and 
tear and the cohrumptioii of providon's and (liip's dores,' 
which were covered by the policy, the value had been 
teduced. If this were admitted, it would take away all 
Certainty, not Only from valued, but from open policies ; 
for every day’s continuance of the voyage mud reduce 
the value in thefe tcfpecls. It happens, indeed, in the 
prefent indance, that the object of the voyage was not 
defeated, becaufe the (laves were preferved : but this is 
an infurance on the (liip and dores, and the fame objec> 
tion would have applied if the (Itip had funk at fcaj near 
to the fame port, and ail on board had periflicd: It might 
dill have been faid, titat at tire time the lofs aciually hap-, 
penedf there was* the fame diminution in the aflual valud 
of the property iiifurcd* Beiides,'the lowed fum Cefi 
which the (Itip was directed to be fold is no criterion of 
the value j for the owner could no longer make ufe of her 
for the piSrpofc for which die was originally built, and 
therefol^ it vtas rdore advantageous to him to difpofe - bf 
her at once, even at a lofs. At any rate, this bein^- 0 
- polky, for which the underwriter receives -an 

b4e%ttate premium, he is concludctl from axwexaminfttioa 
5 into 
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frauci bnn^^pttted to the plaintiff in thd firifl 
The ehffom of making yalu^ policies arofe fobh iifftef 'ffi^' 
ftati 19 Geo. a. c. 37 (/»)• Magees (^) bn /^rvmrri wbihh ' 
wa$‘ firft puhliflied here in 17551 nine years after die" 
flatute, treats it as a fettled cuftom. In Le Graf V* 

Hughes {c)t Lord Aiunsjield faid, ** The conftaint ufage 
lince the Hat. 19 Geo. 2., in cafe of a total lofsj has been 
to let the valuation (land, and the parties are effopped 
from altering it : but an average lofa opens the policy. 

I will give you the origin of this cuftom : it was in a cafe 
of Erafmus v. Banksf Aiieh, 7.1 Geo. 7 . where Ijord 
C. J. £.ee faid, Valuation at' the fum injured is an poppet in 
cafe of a total lofs^ tut not fo in cnje of an average lofs only . 

On the 13th December 1747, the fame point came again 
before the court in Smith v. Flexneyf and was fo deter- 
mined.” Lord Alansjield then proceeded to obfervc, that 
it was a reafonable ufngc, and ought to be the rule. 

Gibbs and Caffelst In fupport of the rule, admitted that 
a valued policy was not to be opened unlefs there were 
fraud, where the thing valued was the thing loft : but 
they contendCil that here the fubje£l matter of the valu- 
ation was not the fubjedl of the lofs. Admitting that the 
veilel with her outfit was worth d6uo /. when the itifur- 
aOce wgs made ; yet as a great proportion of that value, 
to the amount of above 3000/., confifted in thpfe.ftores 
and provifions, out of which the profit of the ydyage was 
to arife by the expenditure of them, and as .in ,ia<^ 

(laves who were purchafed and fuftained x^t o| 

Thit was to prohibit wagering poUclei, Intetcil cir 
witSotti fii'ttlier proof of intereft than the policy-** 

A {H) Mtg* % ffol. (r> E. x% %, fide S.C* 
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pendUure all arrived fale and. produced the profit ^ the 
voyage, the fubjeSk matter oJf the infuranee, u fo fo> 
much, was not loft to the plaintiff, but . arrived at the 
place of i'ts deftinatidn, and has been received by him in 
the fliape of profit upon the voyage. Tlie fame obferva- 
tion* would apply to another fum of about 400 L paid in> 
advance of the feamen's wages at Liverpool. At any rate, 
there is no iiiftance in the books of a total loft, where the 
object of the voyage was acconipHllied, and the fubjedt 
mutter of the infurance arrived in fpecie at the place of 
deftination. It is, therefore, an attempt to call upon the 
underwriters for an indemnity to the amount of 6600 /., 
when upon the plaintiff’s own fliewing, he has not been 
damnified to a fixth of the amount } and is nothing lels. 
than a wagering policy, within tire proltibition of the 
flatutc. 


Lord Kenyon C. J. The jury had no doubt but that 
the (hip was fca-worthy when (lie failed, and that there 
was a total lofs ; for though Hie arrived at Demerarot (lie 
wa.s never moored twenty-four hours, nor a moment in 
1 jfety. She came there a perfedl wreck, having received 
her death's wound at fea, and was with the utmoft diffi> 
culty kept afloat till all the people on board Were landed. 
It is not pretended now that there was any fraud in the 
cafe: but it is contended that the' underwriter ms not 
bound by the valuation in the policy. It is of little con- 
fequence to inquire what my opinion would have been 
upon the fubje£^ of valued policies in the year 17459 
immedUtely after the ftat. of the 19 Gcv. 2. pafled: for 
very icon after they were decided to be legal by as t^u- 
itious, and upright, and pains*taking a judge as ever pre- 
fixed in this cotttt (Lord J* Lee^. He w’as fucceeded 
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hjSif JptuUtjf RyiUr, and this latter by jU>rd 
and duriilg all this period fuch policies have been ian<^' 
tioOed by one tuiiform conrfe of decifions. All this is 
now fuppofed to be wrong} and the rules by which this 
and o^er commercial nations have fo long regulated their 
dealings is now wiflied to be difturbed } but I will not 
lend my aid to open fuch a new and wide door of litiga* 
tion, much exceeding every thing that has gone before. 
If we were to enter into the calculations which have been 
contended for» every valued policy would be to be opened. 
Every man's meal on board a (lup would take from the 
value of the original outfit. 1$ this to be endured ? Will 
good faith admit of it ? Where is the line to be drawn 
between a greater or lefs diminution of the value ? Therco 
fore as the role and pra£lice of valued policies have been 
a£ted upon and fan£tioned fince the pafiing of the ftatute^ 

1 am not one who wifli quieta movere. 



Grose J. Wc are defired by this motion to open a 
valued, policy, contrary to the praflice, and in a cafe 
where no fraud is imputed ; for doing wliich no authority 
has been cited. If we were to admit it in this inltance, it 
would be required in every other ; and thus a door would 
be opened to endlefs litigation. Therefore to avoid great 
tnjullice to individuals, and great public inconvenience, 1 
think we are bound to refqfe the application. 

Jb 

LswitBKCB J. As the pra^ice of binding parties ss'to 
thft amount of their interell by valued policies has obtotiied 
ever fince the ftat. of Geo. 2. it would require very ftrong 
Kafems to fhew that it is wrong. That ftatute wss paiU^ ^ 
in priler to prohibit mere wagering policies by perfbtis'inf 
fttlitigwhohad no interell in the thing infured, and there- 
- 1 2 fore 
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fore it ayoids policies made, intereft or no intereft, or 
without further proof of intereft than tlie policy itfclf. 
The efle£i therefore of a valued policy is not to conclude 
the underwriter from (hewing that the alTured had no in- 
tereft, and that in fa£t it was a mere wagering policy 
within the ftatute ; but in order to avoid difputes as to 
the quantum of the aiTured’s intereft, the parties agree that 
it (hall be eftimated at a certain value. Here it is not 
pretended that the fubje£l matter of the infurance was not 
at firft of the value eftimated in ilie polit y. Then how 
does this difter from the cafe of an open policy in this re- 
fpe£l ? Would it not be fufTicient fur the alTired in an 
open policy to prove that at the time the (hip failed the 
fubje£l matter of the infurance was of fuch a value ? Is 
not that the period to look to, and not the (late of the 
thing at the time of the total lofs happening ? If on ac> 
count of the peculiar nature of an African voyage there 
ought to be a tlifievence in this refpefl between thtf« and 
other trading adventures, the utulcrwi iters may if they 
plcafe introduce a fpccial claul'e in the policy to provide 
fur the diminution in value by the expenditure of (lores 
and provilions in the purcitafe and fuftaining of the (laves. 
As it (lands at prefent, there appears no ground for 
making any fuch diftin£lion. 


Le Blanc J. The prefent is an extreme cafe,‘becaufe 
the lofs happened at the lall period of the voyage at which 
it could happen. But the fame thing nuiil occur more or 
lefs iq every policy upon (liip and outfit. 'I'lie value of this 
property muft be continually diniinithing, and if the lofs 
happen at tlie latter end of a long voyage, no doubl,the 
property muft be confiderably deteriorated at the dme by- 
the ufual wear and tear j and yet it is never obje£led that 

1 1 the 
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the underwriter is not liable for t^e original value. As 
to the owner himfelf having ellimated the value of the. 
property at fo much lefs than the fum at which it was in- 
fured, many things *may happen to render a veflcl of lefs^ 
value when the voyage is concluded, although the fubjefi; 
matter cxifts ; the amount of the repairs required, 8rc. 
The rule having been fo long laid down as to valued poli- 
cies, it is too late Co open it again. 

Rule difeharged. 


] 8 oi. 


Skawc 

Fsl^ton. 


N'eati: and others, ATiKncc-S of Samdwell a Tuefd.^y^ 

’ A'vt/. 24th. 

Bankrupt, cgtiinfl Bai-l and others. 


J N trover for certain ha;:s of wool, it appeared that the A tradrr orjfr* 
defendants were ?^^A 7 nJh wool merchants in Brifiol^ detendlnts (mcr- 
with whom Siirtdivell had herforc his bankruptcy been in whUh 

tlie habit of dealing fdr that commodity. Tlie courfe of on 


dealing between them was, that fomeilm 'S SamWvell or- 
dered the wools, fometimes they were fent hy the defend- 


tlie lyth Ftf- 
hnuiry folloMtin^ra, 
and by the court* 
of dtvilinj' the 
traiJcf has the 

ants to him without any fpi=:cifl c order; l)ut they always option of return- 
gavc him the option of returning the goods if he had no whlth he hat no 
call for them ; though previous to the franfatriion in quef- viauf]y ordeied. 
tion none had ever been In fadl rcturm d. In the prefent Zom home when 
inftance an order for 13 bags of wool had been given in ddiv^redroUThit 
Decembvr tSoo, which were dire£led hy Sand*iuell to be the rVime 

_ day givta direc- 

tions not to have iliem opened or*entcrcd in his book.*;, but only weighed off to fee that ihcy 
agreed with the invoice ; he being then in cmbarrafled ciicumitancei and intending nut to take* 
them into the account uf his flock if in the event he f »ui)d himfelf unable to purfue his buflnefs. 
Afterwards on the 4th and ^th o( Afjrcb^ being then avowedly infolvent, he returns the bags with 
^ letter to the merchants declaiing his liLuattoa, ano hoping that they wilkhave no objection to 
take back the wool^ and requc’fting the favour of a lii:e of approbatioil thereof ; which letter is 
received and the approbation given after an a£t of bankruptcy committed uo the fame day the 
lerter was fent. Held that oy the trader keeping polTeffioD of the goods fo long, his option 
(which ought to have been excrcifed on the receipt of them) was gonejaifd that being in a Itaic 
of infulvency and on the eve of bankruptcy, he could not cxercife the power 4>f refforing the goods 
to the vendors, cliough without any' fraudiUeot concert with them-r but that the trader’s aiitguccs 
afc entitled to the property. 

1 3 fent 
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Uait from Southamipton (^vhere .tJiey<wexe depofite 4 with the 
defendant** .agent) to Devi%u, wbefe JSandwlt lived* 
aboot the middle of February, 'The defendants lent him - 
the invoice fometime in January : and on the 14th of 
February the bags were fent. SandiveU was not at home 
when they arrived and were depoHted in his warehoufe } 
b.ut on his return home the fame day he gave orders not 
to have the bags opened, and they were not in fa£b open* 
ed ; but he gave the invoice to his foreman, and dire£led 
him to weigh ofF and examine the wools therewith : and 
they were in fa£l depolited along with other goods of the 
bankrupt. On the 4th of Mareh^ Sandnvell wrote the 
letter after-mentioned to the defendant, and on the fame 
d.ty delivered four of the bags to a common carrier to take 
back to the defendants, (who received them on the 6th}) 
and on the 5th Sandivell delivered the remaining nine bags 
at the fame carrier’s warehoufe with the fame direffion, 
and wrote another letter to the defendants as after*men« 
tioned. The firft Itntcr from Sandwell to the defendants, 
dated ** Divizeff /jt’j lilnrrh 1801 ,” was as follows: 
** I am forry to be under t!)e neceflity of returning the 
wool 1 lately received from you. I cannot take it. to 
account. 'I'he bearer will deliver you four bags, and 
** to-morrow the remainder {hall go. I will write, you 
“ per poll,” &c. In the fecond letter, dated ** Devizes, 
** 5th Atarch 1801 ,” Satidwell wrote to the defendants : 
** Trade being fo bad at this time as to make it doubtful 
** whether 1 can purfue it with any advantage, and having 
** met with fome lodes, which quite difpirit me, I have 
** taken the liberty of returning you by a cart this mom* 
** ing four . bags of the thirteen you lately fent me, and 
** have depoGted the remaining nine bags in the hottfe -of 
** F, the carrier for your ufe. 1 have never taken thefe 

1 * wools 



' tM TKB FoUTT-^BCOIIO TbAB OB GEORGE lit. ' 

** woolslnto my ftocky Bttd Chere^K hope you will hiiTe 
** tip objeOion to receire them ( and incloled I fend you 
** the invoice. 'Be fo good as to favour me with a line of 
** approbation herdofy &c. P. S. 1 happened to be from 
** home when the wools were brought, otlierwife I ihould 
** not have taken them Into my houfe.** In reply to thefe 
letters the defendants on the 7th of March wrote Sandwelt 
a letter, (ignifying ^e receipt of his letter and of the four 
bags of wool, which they had credited to his account, as 
they would the remaining nine bags when received. The 
bankrupt hitnfelf depofed, that at the time of his return- 
ing the wools he had not a bankruptcy in contemplation $ 
but that his affairs were in an embarrafled Hate, and he was 
fcnfible that he was infolvent, but was undecided whether 
he fliould call his creditors together or not. Tliat if he 
had been at home when the wools arrived he (hnuld not 
have received them, being then embarrafled, and having 
had orders countermanded, which he had expef^ed to exe- 
cute wlnen they were ordered from* the defendants ; and 
that he thought it hard and unjufl to the defendants to 
take the goods % and that he had a right to return them 
ac his option : and that he did not take them into the ac- 
count of his (lock. That after returning the wools he 
made one or two payments, but found himfelf unable to 
pay any other demands. He was denied to a creditor on 
the eyening of the 5th of March after the remainiler of 
the goods had been fent to the carriers j and on the 6th he 
left his houfe. 

Tltc aflion was brought by die plaintiffs, as afli^ees 
under the commiflion of bankrupt ifTued againfl him, to 
Recover the four bags which the defendants had received } 
it being agreed that the other nine bags, which isrerc de- 
livered to the carrier and never forwarded to the defend- 

I 4 ‘ants. 
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ants^ (hoald abide tl\e e^nt4>f tbts c;iufe. A verdtfi was 
found for the plaintiffs at the trial before Lord Kenyon C* J- 
at the fittings after lad Trinity term at Guildhall ; and a 
rule was obtained, princip;illy on the authority of Aihinx. 
Sarwiek (a), calling on the plaintiffs to (hew enufe why 
there (hquld not be a new trial* Againd which 


The Attorney-General and Hovell now (hewed caufe. 
Whatever the bankrupt’s intentions might have been from 
the time the goods fird came to his poffeflion until he re- 
turned them, or however he might have.refufcd them if 
he had been at home when tliey arrived ; yet the goods 
having been in fa£l depofited in his \vjrchou(e, 'and he 
having acquiefeed in that from the ai February iiW 

the 4th of Alarchy and the goods having been weighed off, 
and mixed with his otlicr pro(>t*rty during all that time, 
the delivery to him was complete, aiid the property be- 
came abfolutely veiled in him \ fo tha^t it was not compe- 
tent to him, ill a Hate of infolvency, and at the very eve of 
bankruptcy, to refeind the coiurafl and redore the goods 
to the defendants. During all the time the goods formed 

part of his vifible dock in trade, upon which he gained- 
« 

credit; and the circumilance of his having given orders < 
not to have them opened cannot vary the queftionsi becaufe 
that could not be known to the world at large ; and fuch 
an exception would be repugnant to the principle of the 
bankrupt laws. The cafe of AtVin v. Jiarivicky if it 
be laWf is at any rate didinguilhahle from the prefent ; for 
a unttch longer period intervened between the return of 
gbo49» which was on the 18th of Afay^ and the bank- 
ift^ptcy, wliich was pot till the 9th of yune. But what is 
paore material is the explanation of that cafe given by Lord^' 

(tf) I Srr0, 165. The fame cafe Is reported in Ffiruje. 353. ioJldU*43?(» 

^ Mansfield 
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Monsjield vci Harman v. Fifiiiar{a\ and Jttdirjon- v. i8oi. 

ple[lii), and (ince adopted by Lord JCenyen in Farntsv. Kbat'k 
Freeland {c)i \3uaX the trader refufed to accept the goods, 
and returned them ; and that though the judgment might - 
be fuftained, the reafons were wrong. Perhaps the better 
way would be to deny the cafe to be law altogether; for it 
feems dilHcult to fay that the goods had not been accept- 
ed ; and if fo, the authority of it is much trenched upon 
by all the later decifions. With refpeft to the cafe of Saltr 
V. Field{d)t where the return of the goods was fuftained, 
the principal a£la.illy difaffirmed by letter the coiitra£l 
made by his agent before the delivery of the goods, al- 
though the letter was not received till after the delivery to 
the vendee’s packer, in whofe hands the goods were at- 
tached by the creditors. And though the other party was 
at liberty to have refufed the renunciation of the contra£t 
entered into by an authorif -d agent ; yet having accepted 
it, the countermand related back antece«lent to the deli- 
very itfelf. But wltcre, as in Smith v. I'ieiJ (e), the vendor 
under the fame circumftanccs cle£lcd not to refeind the 
coiitra£l, by attaching the goods in the packer’s hands as 
the property of the vendee, it was ruled that the aftignees 
of the latter who became a bankrupt were entitled to re- 
tain the. goods. 

Erjkine^ Gibbs, and Scarlett contra. The honefty of the 
cafe on the part of th^ bankrupt, as well as of the de- 
fendants, cannot be impeached ; and unlefs Atkin n Bar^ 
nviei be denied to be law, this cafe is alfo fupported by 
pofitive aulbority. In none of the cafes is the aotbority 
of. that judgment difputcd, but only the reafons which 
^ere given for it. On the contrary, in Huiriman v. •. 

(«) Ctnpp. ISJ. (i) 4 Burr. 2239. (0 ^ ^5^ 

(«)lb. 4»2. 

Fifisatf 
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Fl/lar(a) Lord Mam^idd ixpreCi^^ fays^ 'that iTie jadg« 
metit in Aikin JSar^uici was right : and it wa^ alfo fup-r 
ported in Sa/iit v. Field {b)^ and Smith v. Field (c). But 
the account given of the fame cafe In Barnes v. Free-^ 
landed) is not accurately Bated ; for it could not be (aid^ 
(as isTiippofed in the report) that the goods there had not 
been accepted by the vendee. For they were fcnt on the 
7th of Aprils and not returned till the iSth of May ; and 
it cannot be taken that they were upon the road during 
all that Interval (e). Here there never uras a complete 
fale and delivery of the goods. By the ufual courfe of 
dealing between thefe potties Sandwell was at liberty to 
return any goods even after delivery in fadk, which he 
found he had no occaflon for. And though the goods 
were in fa£k depofited in his warehoufe, yet that being 
without his confent could not take away his ele£lion. 
He was frorn home at the time of the depofir ; but as 
foon as he returned he did as much as. in him lay to repu- 
diate the delivery, by declaring his difltnt to it, and giv- 
ing direftions not to open the bags nor enter them in his 
flock. The weighing them otT was to guard ag!tin(t 
any millake in the invoice, for which he might become 
refponnble though the goods were returned. It is truc^ 
he did not Immediately inform the defendants that he had 
cleAed not to take the goods ; but fuppofing they had re- 
mained with the carrier, the option would have continued 
open to him till the defendants themfelves chofe to recall 


(#) Cuwf* l»5. (^) 5 TtrmRef. fttl. 

(e) 5 7 Vr« {d) S Ttrm Ref, 85. 

' (f) This which feems in Im^rtant one, is not clearly ftateS \n the 

t e f c y^ hi Sttanfe t But it Is not vety improbable that the goods might have 
tin|er(^ fo long on the road between Z.pmton and Penryn at to have been te- 
turned withiq the period mentioned on the ArS convenient opportunity a/btf 
^y weie received \ fo as to julUfy the explanation of the cafe as it has been 
frequenc y from ihc Bench. 


the 
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the goods: then the fa£k of their having becR dfspofited in 
Ms own warehoufe* without his Inowledge, and againft his 
will, (paiinot vary the cafe. If he ftill retained the option 
of setuming thciR without the particular leave of the dcs> 
fendants, the legal confequence mud be the fame, and 
cannot be altered by the infolvency of the party. In all 
the odier cafes relied on e contra there was an abfolote 
acceptance of the goods ; the vendee had not the power 
of refcinding the contra£l without the aO'ent of the vendor, 
even fappodng the former had continued folvent ; then 
by the operation of the bankrupt laws he ccafed to have 
the power of doing fo in a date of infolvency, or in con- 
templation of bankruptcy. It is not necefiary to decide 
here whether Satidwell could have cxcrcifcd the option 
referved to him after the a£t of bankruptcy ; bccaufe it 
might be faid that by the operation of the bankrupt laws 
all property wasdeveded out of him by relation back to that 
time ; but it is enough that the eleflion was exercifed 
before the bankruptcy, while the legal as well as equitable 
property continued in him j there being no fraudulent 
xntttt here to prefer one creditor to the ted in contem- 
plation of bankruptcy. If his permitting the bags to re- 
main in his warehoufe were evidence of an acceptance on 
his part, at lead it is explained to be a qualified accept- 
ance, and fuch as referved to him the original option which 
he had of returning the goods, if he found he had no oc- 
calion for them. 


in 
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Lord Kenton C. J. If in thefe cafes where goods 
coritinue in bulk, and difcernable from the general mafa 
of the trader's property at the time of a bankruptcy, they 
could be returned to the original owners who ha^e rcceiv'* 
edno compenfation for them, without injury to the 
elaims of others, it would be much to be wifhed & bat that 

, i * 
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cannot be done withou| breaking in upon the M^hole 
fyftem of the bankrupt ia'ws. . This cafe was tried upon 
the evidence of the bankrupt and his fervants ; and it was 
very evident that they widied to favour *the defendant in 
the tianfa^ion. The jury were told by ine, that if the 
goods were not delivered to and -accepted by the bankrupt 
there vras an end of the queftion, and the property re- 
mained in the confignors ; but if otherwife, the bankrupt 
had no power to refcind the contra£l when he returned 
them : upon this they found for the plaintiffs. The ver- 
di£i is now moved to be fet afide on the authority of Atkin 
V. Bar^vicky which is contended to be in point for the de- 
fendants. Certainly the cafes do approach each*’ other 
a little : but of that cafe I muff obferve, that I never heard 
it quoted without fome comment upon the law of it. 
Each gentleman at the bar finds fault with it in his turn. 
In my opinion Lord Mansfield has extra£led the true 
ground on which that judgment, if it ^ did not proceed, 
ought to have proceeded; namely, that the trader, finding 
himfelf in a failing condition very honeffly did not accept 
the goods, but returned them. And if the goods 
net accepted, the judgment was right. Cafes are to be 
Tcforted to for the fake of the principle on which they 
Mr’ere decided, and our opinions ought not be governed by 
every little matter of difference which may be pointed our. 
Then fee what this cafe is, as applicable to the principle 
which governs in fuch cafes. Did the bankrupt accept the 
goods ? In confidering that queffion never let it be for- 
gotten, that the bankrupt lived at Devixes and the defend- 
ants at jSe^o/, between which places there is not only 
daily but it may almoff be faid hourly Intercourfe. That 
ou . the 19th. , of February the goods came into the cuflody 
^ banhmpt* on which day he, doubting his own fitu-. 

ation^^ 
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atioii) and ineanuig in cafe htf could not aTotd thife in* 
folrency which threatened -him to do what was right by the 
defendants* wi(hed to keep matters In fuch a ftate that he 
might have it in his own power to difpofe of the goods in 
what manner he pleafed according to the event. That 
might be well meant in him i but it is what the law can* 
not permit. He was to decide immediately whether he 
would accept or return the goods. But fee what he did. 
He received them on the 19th of February into his ware- 
houfcy and there he kept them as his goods till the i^th and 
5th of March. If he h-ad continued folvent, and the de- 
fendants had refufed to receive them back after fuch an 
interval* it would have been aflted by them whether he 
was at liberty to keep them for fourteen days, without giv- 
ing any notice that he did not chufe to accept them* in 
order to take advantage of the rife or fall of the market. 
However he makes the difeovery on the 4th of March^ 
that he has no odtafion for the goods } and on the 5lh he 
writes the letter which lias been read ; knowing at the 
very time that he was infolvent, and ordering himfelf to 
be denied to a creditor in the evening of the 5th. Morally 
fpeaking* I do not blame him for what he willicd to do : 
but by law he could not do it. The power of conferring 
favours* however well merited* was out of his hands at the 
time. It might as well be contended that he had an option 
to* return the goods even after the z£k of bankruptcy. 
Then fee again whtm the defendants agreed to this » not 
till the 7 th ofMarchf which was after the of bank- 
ruptcy* when the bankrupt was incompetent to .make any 
bargain concerning the goods. Till the re-delivery on the 
7th the goods muil be confidcred as continuing in the 
hands of the bankrupt* becaufe they urere in thC 'Caftody; 
of the carrier who was hia agent for the pitfpofe. T wili 

not 


laj 

x€oi. 


Balu 



ii6: CASES XH MICHAELMAS TERM 

not fay that the cafe of Atitin v. Barvuich waa wrongly. 
cided: I leave it t^ othera to confidjcrthat points but 
Lord Mansjield haa given a ground on which the Jodgea 
there went, or ought to have gone, in deciding it. I 
think we, difturb no cafe by our prefent opinion8< but 
we prefetvo the fyftem of the bankrupt laws unimpaired 
in deciding with the plaintiffs. 

Gbose J. The only ground to fupport the judgment iii 
Atkin V. Berwick was what Lord Mansjield ftated it to be 
in the fubfequent cafe of Harman v. Fijbar, namely, that 
there had been no acceptance of the goods by the trader. 
The principal queftion then here is, Whether the goods 
were accepted by the bankrupt or not ? for if they were, 
he was infulvent on the 4th and 5th of March when they 
were returned, and therefore was not then in a capacity 
to refeind the contrafl. Now all the evidence ihews an 
acceptance, and it is to found by the vefdi^l. 

Lawrence J. The great argument for the defendants 
haa refted on the ground that the bankrupt had an elec* 
tion to return the goods continuing down to the time of 
his bankruptcy, and that the property did not veft in him 
until he had made his election. But the letter alluded to 
contiadidks that idea ; for it is a folicitation to the defend* 
ants to receive back the goods, for the reafons which he 
affigns touching his own lituation. It is true, the bank* 
rupt was not at home when the goods were firft brought 
to hts houfe in FAntary t but that cannot m^ce any dif. 
ference in this cafe; for if he did not chole to accept* 
them after his return home, he had nothing more to do 
0 ian to write to the defendants to that cffe&. He might 
hate Dud that he was not bound to accept them^ and theco. 

fos0 


»86t. 

'Naatc 

sgaifiji 

Maul, 



IN TBt jFoarif-stcoND YfiM OF GEORGE 

fore he retttrQCil them. loilead of which he kept' 
till the 4th and jtli of Mareh^ and then wrote to the de- 
fendants) not as if infilling that he Was not , bound, to 
accept theni) but Soping that they would have no- ohjePliofu 
to receive them, and requelliog the favour of a line f ^pro-. 
iation thereof. That is inconfiHent with the ground. of 
defence now fet up. 

La Blanc J. The quefllon is. Whether the property 
of the goods were veiled in the bankrupt ? 7'he fadls dc' 
cide the cafe. For fuppofing, by the courfc of dealing, 
that he had an option to return the goods, which had bceu 
fent by*his order, yet he has not done fo. When he 
knev/ tl>e goods were in his houfe, inftcad of returning 
them to the defendants, he kept them in liis warchoufe, 
where they had been depofited. And it would be open- 
ing a door to great fraud on the bankrupt laws, if we 
were to hold that tljc veiling or not veiling of the property 
of goods fent to a trader, depended upon whether or not 
he entered them in his books as part of his Bock, I low 
long lliall he be allowed to keep them in his polTeflion 
•without making fuch entry ? Certainly when the bank- 
rupt wrote the letter which has been referred to, he con- 
fidered that he had before accepted the goods. Therefore 
my opinion is formed on this, that the bankrupt had taken 
the goods into his pofleflion; and that when he returned 
them he was not at liberty fo to do. 

Rule difeharged. 
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The payment , 
of money into 
court upon a 
count (facing a 
Ipecial contradt 
It an admiflion 
of fuch contraA^ 
and narrow! the 
Inquiry to the 
quantum of da> 
magca fuilainvd 
hy the breach 
thereof. 'I'here- 
forc if the plain- 
tiff declare as 
upon a general 
under taking by 
the defendant to 
carry goods for 
kircy on which 
the defendant 
pays 5/4 into 
court, the latter 
cannot give in 
evidence that the 
contradi was that 
he Aould not be 
anfwerajle for 
goods lofl Co a 
greatervatue than 
5/. unlefa enters. 
M and paid fur 
accordingly : 
though if no 
money had been 
paid into courr, 
the plainttfl' mult 
have been non- 
fuiced on fuch 
evidence. 
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Yate agMHft Will AN-. 

HE plaintiff’ declared againff the . defendant as the 
owner and proprietor of a certain coach called the 
London and Shre’wjhury mail coach^ for the carriage of 
paffengers and goods for hire, between London and 
Shreivjburyt and intermediate places. That the plaintiff 
for a certain hire had taken and hired a place in the coach 
as an infidc palTenger, to go from the Green man and Jlill 
in Oxfordjireet to Oxford^ being an intermediate place, 
&c. and as fuch paffciiger, was entitled and was about 
to carry with %im, in and by the faid coach, a certain 
travelling trunk, containing divers articles, &c. of the 
value of 30/, And thereupon, in coufideration that the 
plaintiff, at the inilance and requeil of the defendant, 
would forbe;ir to carry with him the faid trunk as fucli 

V. 

paffenger, as aforefaid, the defendant undertook and pro- 
mifed the plaintiff that he would take care of tl)e trunk, 
and fafcly feud and forward the fame by the next night’s 
mail coach to Oxford, and there deliver the fame to the. 
phtintiff. That the plaintiff confiding in the faid promife 
did forbear to carry the trunk with him as fuch paffenger, 
fee. whereof the defendant had notice. Sut that though 
the defendant, as fuch owner. Sic. had and received the 
faid trunk for the purpofe of taking care of and forward- 
ing the fame, as aforefaid, fee. and cauOng the fame to 
be fafely delivered to the plaintiff at Oxford ; yet not re- 
garding his faid promife and undertaking, &c. the defend- 
ant fo carelefsly and negligently condutled himfeif about 
the conveyance of the faid trunk, that the fame was loff, 
&C. There were two other fpecial counts, (one charging 

Um 
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defendant as a common caTrier,) in fubftnnce the/amc’y 1801. 

and a fourth count for money had and received. The "■ 

Yat* 

defendant pleaded tlic general idue, and paid 5 /. iftfc eattrt 

Upon the three fpcwml counts, . . 

At the trial before Laivrcncc J. aj Osford^ it was proved 
on the part of the plaintiil', tli.it tlie defendant had paid 5/. 
into Court on the fptcial count?., and that the value of the 
trunk WMs 20/. and there the plaiiuifF relied his cafe^ con-* 
teniling that tiie payment of money imo Coiiit on thofe 
counts WMS an adrniiiion of the coiitra<^l as there laid, and 
concluded the defendant from difpuling ir. '1 his was re- 
hfled on the part of tlie defciulant ; and tiie learned judge^ 
refervitfg the point, permitted ilie latter to go int('» proof of 
his defence ; wlu-n it appeared tliat the plaintiil had not 
previoudy taken any place in the mail, but waited at th^ 

Cvrecn man and J}lll in J/ircef, for the coniii>g of llie 

coach, intending to proceed by it if there were room for 
him. He accordingly obtained a vacant place; but there 
not being room for his luggage, It was agreed that it 
(liould be font by llic next day’s mail, according to the 
direflions which the defendant gave. But no account 
•was given what had become of the trunk. It was alfo 
proved, that there was lluck up, in large letters, upon a 
board in the coach-olhce wlierc the defendant was before 
he took his departure, \ notice, (fuch as is ufual in thefe 
cafes,) purporting that the proprietors of the carriage 
would not be refponr;,hlc for more than 5 /. for any fpecics 
of property contained in any article lod or damaged^ un*- 
lefs tlie fame w*crc booked and paid for according, to the 
value ; on the prefent occailon the plaintiflT paid 2//* for 
tlie booking ; but nothing was paid for the carriage. A 
* verdidl was taken for the plaintiff for 15 /. befides the 5 /• 
paid into Court: and it was agreed, that if the Court 
fliould be of opinion^ that the contrail was not admitted 
VoL. IL K by 
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by the payment of money into Court on the fpecial 
counts, then a verdi^ (hould be entered for the defendant. 
A rule nifi having been accordingly obtained for entering 
a verdiff for the defendant, 

MUtes^ jfbhoii^ and Taunten (hewed caufe againft it. 
The rule for paying money into court was made for the 
benefit of a defendant. If the declaration confift but of 
one rounr, he know's whether the contrail be therein 
truly dated, and how to apply his defence. If he difpute 
tlie contrail itfrlf declared upon, he mud do fo upon his 
plea. If he admit the contrail, but only difpute the 
quantum of the damage, he may pay into Court fo much 
as he admits to be due, and deny the reft by his plea. 
The fame oblervation applies where there are fcvcral 
counts ; the defendant may fcicil to pay money into Court 
upon either, which will not conclude him from denying 
the contrail dated in the red : otherwife, if he pay 

I 

money into Court generally ; for that refers to all the 
counts. Ihit from the very nature of the thing, the pay- 
ment of money into Court upon any particular count 
mud amount to an admiflion of the truth of the contrail 
therein dated ; for unlcfs it be truly dated, nothing can 
be due upon it. It therefore leaves nothing in difpute 
hut the quantum : and it throws the hazard upon the 
plaintiff of that more is due, if he proceed in 

the ailion. Where money is thus paid the plaintiiF is 
thrown off his guard, and does not go prepared to prove 
the contrail at the trial, but only the amount of the 
damages which arc difputcd. Then the evidence ofTcred 
at the trial by the defendant was inadmiffible, becaufe it 
goes to vary the contrail as laid \ it (hews that the con- 
trail was not general to carry for him as the piaintiflF 
alleges, but a limited and qualified undertaking to be an- 

iwerable 
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fwenble for 5 /. and no more* The cafes of, Cmv v. 
Parry ( 0 ), Watiins v. Towers (^), Hutton v. Bolton (e), and 
Gutteridge v. Smith {d)t all (hew that the payment of 
money into Court is an admidion of the contrail in the 
count on which it is fo paid : though^ as in the firlt'men* 
tioned cafe, if the contraff itfelf be illegal, the Court 
will not permit the plaintiff to recover beyond the amount 
of what has been paid in } becaufe they will not give 
effect to an illegal contract, though the defendant admit 
that he entered into it. 

IVilUams Serjt., Mauley^ and BtJJorJt in fupport of 
the rule. Admitting that the payment of money uito 
Court is an acknowledgment of tl\c caufc or acllun Haled 
in tlie counts on which it is paid in ; yet lh.it docs not 
concIu<ic the defence made in tlilj cafe, which is liiilin- 
guifliable from all thufe cited. 'I hc evidenc e odered did 
not go to viiry the contract declared on ; it admits tlic 
undertaking to carry ; but like the cafe ul a valued policy, 
it is tantamount to an admiflion on ilic part of tlsc plains 
riff, tliat the value of the trunk did not exceed 5 /., not 
fiaviug been entered and paid for Uu h. [_Lord Ktnyon 
obferved, that in valued policies the pUintiif declared ou 
them as fuch.J In Gutteridge v. Suuthy ihougli th pay- 
ment of money Into Court on a count on a bill of exch nge 
w^as Euled to be an admiHlon of the dcfciidant’j hand- 
writing to fuch bill ; yet it was not holdcn to be an ad« 
million that the whole bill was due : and in fucli cafe no 
doubt evidence of an acknowledgment by rise plaintiff, 
that only a certain part w'as due, would be teceived. Cox 
V. Parry went ftill further ; for though the contradl was 
admitted, yet the plaintiff washoldexi not to be concluded 

(n I Trryia 464^ (^) x Term Rep* E 75 « 

(r) E. 7 .%Gt 9 . 3. S, R, chei in Cidy v« Haitian, S H, Bloc, 299. 

2 //. B/e/fo 374 . 
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by lutH pa^i!ti«ht of mbntj from dirputing thr le^lity of 
it teybiid the amount of tho fum paid ra. ta Gutteridg* 
•Vm Srhith OTily three judges were in court, and one of thein' 
differed from the others. In Hutton v. Boltitn, though the 
damages Uid were above 20 A, yet the Court permitted 
the carrier to pay that fum into Court, which was the 
extent of what he had advertifed to bear ; for the purpofe^' 
as they faid, of faving his coils : and yet that would have 
been, nugatory if he thereby admitted the truth of the 
whole contrail ilated, which included a larger fum. 
Here the defendant was obliged to pay the 5 /. into Court, 
which he had engaged to anfwer for j otherwi^ there 
fuuil have been a verdid againil him to that amount. 


Lord Kenyon C. J. The latter argument proceeds 
upon a miilake : the payment of money into court on a 
fpecial count admits the contradl as there laid, but leaves 
the amount of tlie damages incurred ^y the breach of k 
opeif to difpute. One is always forry when the real 
juilice of the cafe is eluded by any trick or miilake ; but 
the Court can only look at the record, and apply the evi- 
dence to that. This cafe, both upon principle and pre* 
cedent, is fo clear, that it is impoilible to raife a doubt, 
if I can but exprefs my ideas upon it as , clearly as 1 con- 
ceive them in my ow-n mind. The plaintifF ilates in feve-. 
ral counts the feveral demands which he has upon* theV 
defendant. The latter fays, true it*is, you have a demand 
Upon me, anting upon the feveral contra£ls flated in.the 
£ril, .fecond, and third counts } but admitting that 1 am 
liable to pay you fomething upon tliofe contraSis, yet it 
is'not fo ^much as you claim, but only y/. But as to the, 
demand, I owe you nothing. The plaintiff does 
not agree to this, and the parties come to trial tp hasir it 
afeertained, whether more than that fum is due upon 

thofe 
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thole Tpeciiii contra£!ts«' If the defendant hod det^id '^irv v, xSpx. 
the.plaintiiff jn’uft have proved all } but as to fuch ;'<a>tfntOy 'yatk 

wherO he admits the contra£ts> ;but only disputes; ‘ did 
'quantum of thedaihage> theplaintiff only comes prepared ~ 
to prove the amount beyond the 5 /. paid into Court. At 
the. trial the defendant changes his ground and fays, that 
the plaintiff has no right to recover beyond the 5 /., be'> 
caufe the contra^ entered into was not what is ftated by 
him in his declaration, but a different contra€l. To 
which the plain ahfwer is ; that he ihould not then have 
admitted that the plaintiff had any fuch demand as he 
ftates, but (hould have difputed the contraff altogether. 

And then if he had (hewn that it was not a general agree* 
ment to be anfwerable for the value of the goods loft or 
damaged, but a fpecial limited agreement to be anfwer- 
able for no more than 5 /. value, unlefs it were entered 
and paid for accordingly, the plaintiff muft have been 
nonfuited ; for fuch .a defence would have negatived the 
contra£l$ dated in the declaration. 

Grose J. It is too late now to fay, that the payment 
qf money into Court is not an admiflion of the contradl as 
dated in the count on which it is fo paid. In this cafe it 
admits the general agreement declared on to be anfwer- 
able for the fafe carriage of the goods; whereas tlie real 
defence id, that the defendant did not make a general but 
a particular and limited agreement to be anfwerable : and 
therefore if the defendant had denied it altogether, the 
plaintiff mud upon this evidence have been nonfuited 

Lawrence J: The plaintiff dates a certain agreement, 
and by the payment of money upon the contra^ dated 
Ihc defendant admits that he did fo con trafl, but contends 
. that he is not liable for more than 5 /. damages under thait 
contrafl. The admiftion can refer to nothing elfe. He ' 
admits, (as Mr. Judice j^hhurjl fays in giving the judgment 

of 
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of the Court in -Cm v.' 3Pdrty ‘la)i thmt the plaihciff itu a 
tj^t to maintain the a£lioh, and reduces the qiiei^ii 
fimplj to the quantum of damages he is entitled to 'rt- 
coyer. .The refidue of that cafe is no more than this, that 
. if the cohtraft declared upon be-illegal, the defendant ihall 
. not give it effeA by his admilfion ; becaufe no admiifion of 
the parties can conclude the Court to make them give 
effcCt to an illegal contraf^. It is faid, that if the 5 /. 
had not been paid into Courti the plaintiff* muff have re- 
covered to that amount. But that is not fo ; for upon 
this evidence it would have appeared that the defendant 
had not contracted in the general manner in which the 
plaintiff has declared, but had only made a limited con- 
tra£t } and therefore the plaintiff muff have been non- 
fuited. If this wanted authority, it is fupported by Clay 
V. Willan (^) ; for there the Court held, that the plaintiff 
was not entitled to recover even the 5/., the contrafi being, 
fpecial, and not general. So in Pigot^ v. Dunn (e), which 
was an action againff a carrier, where no money was paid 
into Court ; the goods loft were above 5/. value, but had 
not been entered atid paid for as fuch. The plaintiff con- 
tended, that (he was at all events entitled to recover the 
5 but the Court ruled otherwife. 

X>£ Blanc J. In the cafe of Hutton v. Bolton the Court 
did not look to the confequences of paying the money 
into Court. The defendant there had applied for leave to 
do fo, which the plaintiff objected io. But the Court ad- 
mitted it to be done, without deciding what effe£l it might 
have. Here the plaintiff declares fpecially on a general y 
contta^b to cirry the goods for hire. The defendant 
denies; dial he made fuch an undertaking, and contends it; 
was only a limited «ontra£t under certain reffn£lion8. 
Therefore upon the general iffue the evidence would have' 

(a) X Trrm 464* i H. 3 Iac% 2 ,^Zm (r) £, 36 CiP* 3^ B. R* 

negatived 
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negativipd'the contrafi declared ois and the plaittjdff^mttft. ' 
have been .nonfuited : but by the payment of moneT^^iO!^ 
Court oh the fpectal counts, he has admitted t^ eontra^ 
to be as there laid. 

Rule difcharged. 


1861 . 


Vats 

-spM 

WsttAsr. 


Whitborn againjl Evans. 


ISaturdayp 
X/oxfm zSthe 


v/as an adtian for goods fold and delivered, and 
on the money counts. At the trial before Lord 
Kenyon C. J. at the lafl: .fittings at Guildhall the plaintidT 
recovered a verdi< 9 : for 4/. 15/., and the queftlon was, 
whether he were entitled to cofts, upon the flat. 39 & 40 
Geo, 3. c, 104. (/?), the caufe of aftion arihng within 
the jurifdi£tion of the Court of Requefts in London, 
By yi I 2. of that ftatute, If any a£lion or fuit Jhall be 
commenced in any other court than the faid Court of 
** Requtfts, for any debt not exceeding 5 /. and recover- 
able by virtue of the faid recited adts, (i. e. 3 yac. i. 
** c, 15. and 14 Geo. 2. c. jo. which limited the jurif- 
** di£tion to debts not exceeding 40^.) and of this aft, 
jor any of them in the faid Court of Requefts, then the 
plalntiiF in fuch aftion fliall not by rcafon of a verdift 
for him, or otherwife, be entitled to any cofts whatfo- 
ever,” &c. By j. of the aft, fo much of the recited 
afts as reftrains the jurifdiftion of the Court of Requefts 
to debts not exceeding, 40/. (hall from September ^Qth 
1800 be repealed. Here the aftion was commenced before 
the 30th, (viz. on the 24th of September 1800,) but after 
the 9th of July^ when the aft received the royal alTent* 


By f. I. of fhit.; 
39 & 40 Ceo. 
c. 104. chejuriC- 
di^ibn ot the 
Court of Requefts 
in London is en.- 
larged from debts 
of 40 J, to 5/. 
from (he 3oeh 
Sept, 1800., snd 
by f. 12. if any 
action Jhall he 
eommenced in any 
other Court to 
recover any debc 
not exceeding 5 A 
witliin theju- 
rifdi£tioji, the 
plaint! ft' fhni not 
recover any cofts, 
&CC. held that tbs 
words Jhall be 
** commenced,^* 
muft by necef. 
fary conftrudlion 
be reftrained to 
the date of the 
30th September^ 
and not to the 
palling of the 
which was 
on the 9th of 
July precedingA 


Garr$vf (hewed caufe againft a rule for taxing the plain* 
tiff his full cofts, on the ground that the words of the 
iBth claufe, that if any a£iion ** Jbatl be commenced^* Sec. 

(.) 1 . 104. is the anaDgemcBt of |tiva(c and local adl*. 
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muR refer to the pafling of the afik, which was on the pthi 
of prior to the commencement of this aQibn; and 
t^refore the plaintiiF having recovered lefs than 5/. was 

not entitled to cods. But 

( 

Xtofd Ksntom C. J. was clearly of a different opinion. 
The whole ad; mud be condrued together, othervirife the 
greated injudice would enfue } for there would be an in- 
terval between the 9th of ^u/y and the 30th of September 
within which the fubjed would be without any adequate 
remedy. Till the latter period he could not have reco- 
vered in the Court of Requeds, the demand being above 
40/., therefore he had no other remedy than to fue in the 
fuperior courts. 

Mingay in fupport of the rule. 

Per Curiamj Rule abfolute. 


REGULA GENERALIS, M. 42 Geo. 

JT IS OB.DEB.ED } that from and after the drd day of 
Hilary term next, no judgment be figned upon any 

warrant authoriling any attorney to confefs judgment, 
without fuch warrant being delivered to, and filed by 

the clerk of the dockets ; who is hereby ordered to file 
the fame in the order in which they (hall be received. 

And it is further ordered ; that every attorney of this 
court, who (hall prepare any warrant of attorney to con- 
fefs any judgment, which is to be fubjef); to any defeaf- 
. ance, do caufe fuch defeafance to be written on the fame 
paper or parchment, on which the warrant of ai^orney 
fhall be written ; or caufe a memorandum in writing. to' 
be made on fuch warrant of attorney, containing the fub-i 
fiance and effeA of fuch defeafance. 
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C A S E S 


ARGUED AND DETERMINED 

IN THK 

Court of king’s BENCH, 


IN 

Hilary Term, 

In the Forty* fecond Year of the Reign of George III. 1802. 


Ex p*arte Michell, Clerk. 


TueJJaj^ 

yanuaryfXBtht 


A Rule was obtained on the part of the grantor of an annuity fe- 

‘ ° curfd on lands iti 

annuity, calling on James Mm/se//, clerk, to (hew fee of e ual an- 

caufc why the warrant of attorney and other fecunties not be regiftcred 

given to fecure the annuity (hould not be delivered up to iyc.o. 3 e/x 6 . 

be cancelled, and proceedings ftayed in the mean time. were alfo 

It appeared by the affidavits of Needham and others, 

that'previous to the year 1796 fhc became entitled to cer- p®'‘7* ^ "“®" 

^ . . morial of an an- 

tain leafehold and frctfhold premifes, (the latter fubjefl: to nuity, bating the 
• « • . « . X f • vf .f r 1 whole confidsra- 

her mother s right of dower,) and m Aprtl of that year tion to have been 

granted an annuity’ of 60/. to James Michell upon three good^thou^ghVart 

lives for the confideration of 600 /. which was fecured on mean*of a*’baukT 

all the faid premifes. That 100/. part of the confidera-. 

*tion money was paid by Michell by a banker’s check deli- i>*iibtena£iuaHy 
* ^ * * received by the 

grantor fome time before the execution of the deeds. 


Vofc. lb 


vered 
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vcrtd to one y. H. S., Sirs. Needharns agent, by her 
detire, upon which payment w^as received by him for her 
a month before the execution of the deeds for fecuring the 
annuity, for which a difeount was taken at the time of 
fuch execution. It w'as alfa alleged in tliefe afliciavits, 
that at the time of fuch grant the value of the freehold 
premifes was not equal to the payment of the annuity. 
The memorial regiftered under the (lat. 17 Geo. 3. c. i6. 
was of a bond of the grantor for fecuring tlie annuity, and 
alfo of an indenture dated 28th April 1796, whereby 
Needham in conGderation of the fum of 600 /. of lawful 
money, &c. paid to her by y. Michell in manner follow- 
ing, viz. 100/. therein-after paid by y. AT. to J. H. 5 . or 
bearer by the dire£lion of the faid A/i^i Necdb.inzj and the 
further fum of 500/. paid at the time of the execution of 
the faid indenture did grant,” &c. to y. Al. the annuity 
in queftion, payable out of certain freehold premifes, and 
alfo out of certain leafchold premifes therein mentioued. 

On the part of Alii heU it was fworn, tliat the frceliold 
premifes, which confilled of certain houfes in London^ 
had been reprefented by the grantor to be of the value of 
the annuity at the time, and fo appeared to be on the in-* 
fpe£lion of his agent as well as from other circumftances 
which were Hated: and that the loc/. had been advanced 
to the grantor a month before the deeds were prepared 
for her accommodation in the manner deferibed. There 
were other matters in the adidavlts not material to be 
Hated. 

The obje£Hon to the annuity principally relied on was, 
I. afluming the value of the freehold premifes not to be 
equal to the payment of the annuity, that the memorial 
was defe£live in dating that the 100/. part of the confi- 
dcration for the annuity was paid to the grantor in money, 

whereas 



IN rittE Forty-second Year of GEORGE III. 




\Fhereas in truth the payment was made by a banker’s 1802. 

check payable to J. H. S. or bearer, and delivered to him — — 

parte 

as tho agent of jthe grantor by her defire. 2. That the Mxchsx.&* 
fame objedlioii was fatal, though the freehold premifes 
were of the requifite value, tlie annuity being alfo fecured 
upon leafehold premifes which were not excepted out of 
the operation of the ftatute. 


Gibbs and Marryatj in (hewing caufc againfl; the rule, 
infifted that as the money had been received by the grantor 
before the execution of the deeds for fecuring the annuity, 
the ^fhoIe confideration was properly Hated to have been 
paid in money ; and it was immaterial to dtfLTibe by what 
means the money had come to her hands. That the cafes 
requiring the particular fccurltles to be Hated only applied 
where thofe fecurities had not been converted into cafli at 
the time, and therefore it was uncertain w'hether they 
would afterwards be available or not. That at any rate, 
as the annuity was fecured on freehold iircmlfes of ade- 
quate value, the cafe was excepted by the 8th fe£fion of 
the a£l out of the general operation of it ; and therefore 
there was no neceffity for any memorial to be regif- 
tered. 

Garroio and Reader contra contended, that the cafe 
came within the ftatute unlefs the annuity were fecured 
upon freehold alone of equal or greater annual value than 
the annuity. That here the freehold was ftated to be of lefs 
value at the time, which was confirmed by its prefen t 
ftate, and alfo by the very circumftance of the grantee 
requiring the additional fecurity of the leafehold premifes. 
Then the objeflion to the ftatement of the confideration 
in the memorial was fatal, according to the cafes of Berry 

L 2 V. Bentley f 



CASES IN HILARY TERM 
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V. Befitley («), aild Pool v. Cabaftes (b ) ; where it was dctcf ^ 
mined that if any part of the confideratloii of an annuity 
were paid by a banker’s cheeky it ought tq be fo dated in 
the memorial. 

Grose J. (r) It appears to me upon the whole, that the 
annual value of the freehold premifes was more than equal 
to the annuity, and therefore there was no occahon to re- 
gider any memorial ; which gets rid of the objc£lion as to 
* the payment of the loo/. being therein dated to be in 
money in dead of by a banker’s check. I will howxvcr fay 
a word or two on that point. All the prior cafes in which 
it has been deemed nectflary to fet out in tlie memorial 
the payment of any part of the conhderatioii money by 
bankers’ checks (wdiere fiich has been the fafl:) have been 
where the check was delivered as payment at the time of 
executing the deeds, wdisn non condat it would ever be 
paid. But here the money had been ‘uflually received 
upon the check a month before by the grantor ; there- 
fore at tlic time of fuch execution t!ie confidcration might 
well be dated to be fo much money paid to her. 

Lawrence J. It has never yet been determined that 
W'lien the annuity is fetured both upon leafchold and free- 
hold propel ty, though the annual value of the latter be 
equal to the annuity, yci a memorial of the annuity muft 
be regiilered under the datute ; and the reafon of the aft 
feems to be againft fuch a condruclion. The objeft of 
the Legiftature was to guard iieceintous perfons againd 

6 Rf/fs 690. (i^) S Rfpm jaS. 

(c) Lord Keryon C. J« was abfent c:i this day froai Indirpofitlorrt, and con- 
tinued fo during the red of the term, witli the eaccpuoti of one day, whoa 
codling particular cccantd* 

II 
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impofition; and therefore they required that the grant of 1801. . 

annuities in general (Iiould be memorialized, in order that _ - 

it might appear what the true confidcration was : but they 
excepted out qf the general rule (among others) annuities 
fecured on land of equal or greater annual value whereof 
the grantors were feift'd in fee or in tail in poflrfiion at the 
time; conceiving fuch perfons to be in a condition to bar- 
gain fairly for themfelves. The exception therefore can- 
not the lefs JJpply to one who in addition to a freehold of 
adequate value is in pofieflion of Icafehold property alfo 
upon which he can give fecurity. Now according to the 
weight of the evidence in this cafe it appears to me that 
tho^frechold was at lead of equal value to the annuity. 

Then as to the obje£lioii taken to the memorial ; if the 
money payable on the banker’s cheek were adlually re- 
ceived by the grantor befoie the grant of the annuity, it 
may I conceive be dated as money paid to her by the 
grantee, without particularizing the means by which the 
receipt of the money was before obtained by her. 


Lr. liuANC J. I think the balance of the evidence is, 
that the freehold premifes were of adequate v:due to the 
annuity: they were fo reprefeiitcd and confidered to be at 
the time ; and if they were not, it would have been eafy 
for tlie grantor to have fliewn didinclly when and how the 
value was Itfleried. As to the 100/. dated in the memo- 
Vial to be paid in mon?*y, it having been actually received 
by the grantor before the deeds w'cre executed was money 
had and received by her, by whatever means it was fo re- 
ceived ; therefore the conGderation was truly (tated in the 
memorial. 

Rule difeharged with 


^3 
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i4a. 


Wilks and Another a^ainji Back. 

»6th. * •' 


Pnc who cxe- 
’ '<UXes a deed for 
'litiother under a 
power of aCtor- 
;iiey muft cxe- 
(Ciite.K in the 
■iamcof hwi prin- 
cipal ; but if 
that, be done it 
' inatteis not in 
what fo m qf 
■ Yvor:ia luch exe- 
cution is denoted 
.by the fijjnaMire 
of the nair-es ; as 
if opp^ifi'e tlie 
leal be wiiren 
•‘.for y /?.’* 

, ,(tnc piincica’i) 
M. IV r (the 
attorney }• 
v(L. S.) 


^*jpHE defendant being indebted upon an account to 
the plaintiffs Wilks and Broiune^ who were formerly 
in partnerfliip, as millers, it was agreed to refer the mat- 
ter to arbitration ; and accordingly bonds of fubminion 
were entered into by the parties as after mentioned; and 
the arbitrators by their award dated 14th Angujt \ ^o\^ 
reciting that by two feveral bonds dated 15th "June i8or, 
under the refpeBive hands and fcals cf M. Wilks and J. 
Browne, millers, and late partners, and of W* 
parties became mutually bound to abide the award, &c, 
proceeded to award the fum of 407/. 9/. *]d* to be due 
on the balance of accounts from the defendant to the 
plaintiffs, &€• 

Upon a motion to fet nfide the award, the qucRion was 
at lafl rcfolved into this, whether Wiihs had competent 
authority to bind Broivne his late partner by executing the 
bond of fubmiflion for him. As to which it appeared that 
by an indenture dated 28th Aiigujl 1799, between Wilks 
and Browne^ the latter for the confideratlons therein men- 
tioned did conflitute and appoint Wilks to be his attorney 
irrevocable to afic, demand, fue for, compound, and re- 
ceive all the debts and efie£ls of the faid partnerfhip ; 
with full power for Wilks to fign, feal,^ and deliver in the 
name of Bromne any deed, &c. whatfoever necelTary for 
the purpofes therein mentioned, &c. By virtue of this 
authority Wilks executed the bond of fubmifTion in quef- 
tion in this form: Mathias Wilksy' (L. S.). For 

James Bro^unej Mathias Wilks (L. S.), and it was 
fc^l^d and delivered by IVilks for Limfclf, and alfo for his 

JaU 
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late partner Broivnei but tlie letter was not prefeiit at the 
time. 

Garrono TiwA^Parnther, in fliewlrig caufe againft the 
rule, did not difpute that according to Combers cafe (a), 
where, any has authority, as attorney, to do an adl, he 
cannot do it in his own name, but in the name of him 
who give the authority. But they contended that here 
the fealing and delivery was done by IPiUs in the name 
of Browne as well as of himfelf, which he had authority 
to do by virtue of the power of attorney of Auguji 1 799 1 
and that the figning of his own name twice was not ma- 
terial, as he alfo figned the name of Browne, and declared 
that it was done for him. The form of words ufed can- 
not invalidate the a£l where the authority is funicient to 
W'arrant the a£t done. If there had been only one feal, 
vet if the inllrumcnt were fealed and delivered for himfelf 
and his partner, he having authority fo to do, it would 
have been fulFicient, according to the cafe of li.tH v. Z)««- 
Jlerville{b). It is true that was done in the prefence of the 
other partner but that was only material in that c ife, as 
Ihewing that it was done by his particular authority: and 
here was a fpecial authority by deed to do tlie adl. 


1802. 


Wilks 
and, Another 
againfl 
Back* 


Erjlnne and Corny?i contra. It is clear from Han ifan \\ 
^ack/on (f) that one partner cannot as fuch bind another 
by deed. Then if the authority be derived from the power 
of attorney, Wtlhs ought to have executed it in the name 
oi Browne the principal, and not in his own, according to 
what was faid in Qombe’s cafe, and confirmed by Lord C. B. 
Gilbert in 4 Bac. Abr. 140. and by Lord Kenyon in White 


5 Ref. 76. b. 


(A) i^^£nn Rep. 3 "3" 

L 4 


(f) 7 Tirm Rep. 207. 

V. Cuy/^rf 
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V. CuyUr (a). So in Frontia v. Small {6) a leafe made by art 
attorney in her own name, though dated tb be made ** for 
and in the name of** the principal, was holden void, and 
that no action of covenant lay thereon. {<fow here it was 
figned by Wilhs “ for Brownti* whereas the fignature 
ought to have been in the name of Browne^ though made 
by Wilks, Therefore as Browne would not be bound by 
the award, it is void for want of mutuality. 

Grose J. No doubt the award mud be mutual ; and 
for this purpofe the bond mud be executed by Browne as 
well as by Wilis : but this is a fufficient execution by both. 
1 accede to the do£trine in all the cafes cited, that an at* 
torney mud execute his power in the name of his princi- 
pal and not in his own name but here it was fo done ; 
for where is the did’crence between (igning "J. B, by M. 

W. his attorney (which mud be admitted to be goodj and 
M. W, for y. B.i in either cafe the aft of fealitig and 
delivering is done in the name of the principal and by his 
authority. Whether the attorney put his name fird or 
lad cannot adeft the validity of the aft done, 

Lawrence J. No doubt in point of law, the aft done 
mud be the aft of the principal, and not of the attorney who 
is authorized to do it. The whole argument has turned 
upon an affumption of faft that this was the aft of the 
attorney, which is not well founded. 1'his is not like tlie 
cafe in Lord Raymond’s Reports where the attorney had 
demifed to the defendant in her own name, which die 
could not do ; for no edate could pafs from her, but only 
from her principal. But here the bond was executed by 

(£) ^Ld, Ray, X4.iS. S. C. xStra, 705. 

JTdk* 


■nd Another 

Back. 


(tf) 6 I'j’jt 
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Wilks for and in the nathe of his principal : and this is 
diftind^y iliewn by the manner of making the dgnature.' 
Not that even this was neceflary to be (hewn ; for if Wilks 
had fealed and delivered it in the name of Brnone, that 
would have been enough without (fating that he had d) 
done. However he drft (igns his own name alone oppo(ite 
to one feal to denote the fealing and delivery on his own 
account, and then oppofite the other feal he denotes that 
the fealing and delivery was for James Browne. There 
is no particular form of words required to be ufed, pro* 
vided the a£f be done in the name of the principal. 


|8o2. 


an^'Another 

Sack. 


Le Bi.^nc J. Wilks (irfl. (igned it in his own name, 
ns for himfclf, and then to denote that the a£t was alfo 
done in the name of Browne, he figned it again for James 
Browne. I cannot fee what ditrerence it can make as to 
the order in which the names Hand. 

Rule difcharged. 


1 Tulle againjl Heightman. 

JifH. 27th. 

INDEBITATUS Aflumpfit for wages due to the plain- a fomaa hav- 
tifF as a feaman on board a Danijh (hip, whereof the y^Vv"yag^from 
defendant was captain, from Allona to London. Plea non 

* ag.iin. With a tti- 

nflumpfit. At the trial before Le Blanc T. at the fittings 

\ ^ ih .,uld not bccn- 

after Taft term at Guildhall the plaintifF proved a fcrvice bi tiOed to his wages 

1 • i T n • 1 r At till the end oJ* the 

fact as a feaman on board the iliip at and from Aliona voyage, cannot 
until her arrival at the port of London. And it appeared JTeral Indebita- 
that after the (hip had delivered her cargo here, the cap- JecowUuwa^es 
tain would not give the fcamen vlffuals, but bid them go ^*/^*glf*^* 

were there wrongfully difmliTed by the defendant (the captain) : but his remedy Is either for 
f he breach of the fpecial contract, or for fuch tcrCicus of the captain's^ whereby he was pre- 
vented from corning his wages. 
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Hull* 

cgatnft 

, Hcightmah* 


on fliore, faying he ^ould get plentv of their countrymen 
to go back for their victuals only fince the peace. That 
the plaintifF and others went on fliore : and when the 
captain required thena a few days .afterwards to go on 
board again, they refafed, faying it was too late, for they 
had the law of him. (They hid then brought aftions 
againft him.) That previous to his departure for Denmark 
he again required them to come on board, which they again 
xefufed. The defence reded on certain w'ritten articles 
of agreement figned by the plaintiiF and the rtft of the 
crew, whereby it appeared that tlicy were hired for the 
voy;?ge from Altona to London and back again. And there 
was an exprefs ftipularion, that the fearnen (hoald aflid in 
bringing the diip back again, and making her fail in a 
proper place, before they could make any demand upon the 
captain fer the ^uages ducy under a certain penalty: and an- 
other (lipulation that noptrfon fjouhl in foreign parts demand 
a7jy money of the captain^ hut be content 'd with the wages 
received in advance, until the voyage ^uas compleatid to. the 
fat isfa£lion of the captain and owners, and the Ihip and 
goods again fafely arriveil at Altona, And alfo that it 
fliould at all tiiius be at the captain’s own option whetjier 
he would give them any money in foreign parts or not. 
That in like manner no perfon ihould demand his dif- 
charge in foreign parts, but be obliged to perforin the voy- 
age. It concluded with a general claufe of obedience to 
the captain, and for the performance of the duty of the 
crew : and that if any one fliould fhew liimfelf averfc 
therein, he Ihould not only according to law forfeit tiie 
whole of Ins wages, but alfo fufFt r punilhment, &c. On 
proof of this agreement it was infulcd by the defendant’s 
counfel at the trial, that the pluiafdFhad millakeii his Re- 
medy, and that an adlion of Indebitatus aflhmpfit would 

15 not 
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not He, but that he ought to have declared fpccially. On 
the other hand it was contended, that the plaintiff might 
recover in this form of a6lion for the .rate of his wages 
up to the time when Ive was wrongfully turned out of the 
fliip. "RxitLe Blanc being of opinion that the wrongful 
of the captain did not refcind the fpecial contra6t by 
which the plaintiff was precluded from demanding his 
wages till the end of the voyage ; though it gave a caufe 
of aftion againft the captain for the tort whereby the 
plaintiff was prevented from earning his wages under the 
contradf, diredled a nonfuit ; with leave to move to fet it 
afide and enter a verdidf for the plaintiff for 6A 1 7 j. the 
amount of*the wages due to him at the time he left the 
(hip, if he were entitled to recover. 

Gibbs now moved accordingly ; contending that the fpe- 
cial coniradt was put an end to by the wrongful adl of 
the defendant, which prevented the plaintiff from per- 
forming the whole of what he had undertaken on his part. 
And therefore he had a right to recover in this form of 
adlion fo much of his wages as he had adlually earned by 
his labour, and for which he was entitled to a reafonable 
compcnfatlon. And this he faid had been fo decided 
fome years ago {n)^ and had been generally adopted in 
pra£lice. But 

• ^he Courty referring to the cafe of Wtjlon v. Doivries (^), 
as eftablifl^ing the principle that while the fpecial contradl 

(a) The name of the cafe was not mentioned at the bar. Whether 

it were Mr. Keck*^ cafe at Oxford^ 1744, Bull, N. P, 1 39. ? or Harris v. Oke^ 
at Wlrxbfjlcr Sum, A^T. 1759, cor. Lord MaJuJieldy ib,? which bear upon 
thfs point. 

^b) Dough 23. 
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remained open and, not refcinded by the defendant, tbe 
plaintifF could not recover on the general counts in 
a^mpfit, held that the nonfuit was proper ; the contract 
(ItU operating ; and 

Refufed the Rule (•'■)• 


(^i) Vide ll^caver v. Bonughs^ J Stra* 648 and ^'oivers v, Rarrfit^ 
1 ^‘erm Rep, 133 . 


Mondty; B1LI.ETT agntnfi M*Carthv. 

Ttb> liU 


One wlio v.'.is 
srreded at the 
fuUof the plain- 
and libciiit'- 
cu on bail prior 
to the of 
March 1 So : 9 
and was after* 
wards c itnrrjit- 
ted in c’vt'cutton 
at ibe fuit of the 
fanie plain tifl' 
be- ore the pacing 
itf the in fill vent 
aft of the 4 1 G 3. 
a. 70. U coiit.ed 
to be. difehatped 
by the 6rh (tft. -n 
of iliat aft tin 
the coi'.diticns 
♦liertby impofeJ. 
And this, where 
he wiLs fo uken 
in t xeciition up- 
on a judgment 
con felled for the 
amount of the 
colts as well as 
ix r t c original 
debt, for w'hir.h 


Lift infolvcnt debtors* a£l: of the 41 Geo. 3. c. 70- 
cont^iins a claiifc (f. 4.) in the ufual form; whereby 
all anti every perfon and perfons^ who on the firfi day 
of Alarch 1801 were charged in any prifon or gaol for 
^ the non-payment of any debt cr debts, furn or Aims of 
moneys which did nt^tin the wliole amount to a greater 
** fum than 1500/. and wlmfe na^ne or names fhall be 
inferted in any fuch liA to be delivered in as aforefaid ; 
“ taking the oaths, &c. and fliall perform on their part 
what is required to be done by t!ie ail ; fhall as to his 
perfon and efTeiis rr.fpeilively be for ever releafed, 
“ dlfchargcd, aii'l exonerated to fueh and in fuch 

manner as is thcrein-aftcr provided, and no otherwife/* 
By A 5- (a new claufe) Any perfon who on the faid 
I A of March 1801 was charged in any prifon or gaol 
or in cuAody of any keeper or gaoler of any prifon or 
gaol, for the non-payment of any debt or debts, or 


l*c haa been ar- 
refted by writ 
out of an inferior 
court btffoic -he 
ift of March ; 
the 34.th f-ftiun 

providing that no perfon entiUid to tho benefit of ihc aft fliouhl be impr'.foncd by reafon of any 
luigmcnt ifur any debt, coils, &c. owing or growing due belore the laid ill of Murcb. 


« Turns of money, not exceeding, Zee. and who (hall 
“ have been difeharged by any creditor or creditors, wirh- 
out the confent of fuch debtor after the faid ift of 


Marchf 
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JUarc/jt and before the paffing of Ais a£t, may ncvcr- 
** thclefs take the benefit thereof, &c. in like manner as 
if he were in cuflody at the time bf pafllng this a£l : 
** provided any fuch pcrfon fliall petition, &:c. and give 
*l notice," &c. Then the 6th fe£iion (aJfo a new claufe) 
provides that if any perfon (hall have been or fliall be 
** committed to any gaol or prifon, or to the cuftody of 
** any kec-per or gaoler of any gaol or prifon rcfpc£lively, 
** at any time before the pajfmg of this aSl^ for any debt or 
debts. Aim or fums of money, for which he or fhe 
fliall have been imprifonedf at anytime before the faid 
** firfl: day^of i3oi, and at the 1 in t of the fame 

“ plaintiff ; then and in fuch cafe every fuch perfon fliall 
** be entitled to all the benefits of this a£t, and be deemed 
** and conflrued to be within all and every the provifions 
** thereof, in like manner, in every rcfpc£l, as if he or 
** (he had been charged in any prifon or gaol, and was 
** a£lually imprifoned«or in cuftody on the faid firfl day 
“ of March iSoi,” 5 cc. This atl was palled on the ayth 
of futte 1801. 

The (hort fa£ls of the cafe, fo far as they are material 
to be Hated, were thtle : The defendant, being iiulebtctl 
to the plaintiff in' 50 /. on a bill of exchange, was arreded 
on a writ out of tlie palace court for the debt, in ODohr 
1796, and gave bail; and after feme proceedings, the de- 
fendant ligneJ a cognovit, with a ftay of execution on 
certain terms then agreed on. Thefe terms not having 
been complied w'ith, judgment was entered up, and ether 
proceedings were Irad agalnft the bail witliout effect; 
and in February 1801, it was finally agreed that the de- 
fendant fliould give the plaintiff a warrant of attorney to 
confefs judgment, which was accordingly given, for 97/. 
including the original debt and cofts, of which 15/. 15/- 


1802* 

Billbtt 

agmnft 

McCarthy. 


was 
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was to be paid on tlie 20th of March 1801, and the rc<* 
mainder by weekly inftalments. The firft inftalment 
was paid at the time ^ but the defendant afterwards mak- 
ing default, judgment was entered up again ft him on the 
28th of Marchf and he was arrefted on a ca. fa. and on 
the 1 2th of June 1801 was committed to the cuftody of 
the warden of the Fleet, and gave notice of his intention 
to take the benefit of the laft infolvent acl, at the laft 
OElober fcllions in London ^ when he v/as difcharged. It 
alfo appeared by the defendant’s aiTidavit, that he had 
been arrefted and imprifoned at the fuit of one G. M*Gua- 
ran, in Michaelmas v^Ldtion 1800, for a certain debt, to 
which he had put in bail, and that he had been, before the 
palling of the faid infolvent debtors’ a£f, committed to 
the Fleet in execution in the fame a£liun. But it did not 
appear that he was in cuftody on the ift of March i8or. 

The plaintiff thereupon obtained a rule calling on the 
defendant to Ihcw caufe why the plaintiff fliould not renew 
the ca. fa. iffued on the judgment in this caufe, and retake 
the defendant. This was at firft attempted to be fup- 
ported on the ground of fraud in the defendant in obtain- 
ing his difeharge ; but finally the queftion was refolved 
into the conftrudlion of the aft of parliament. 

Erjklne and Marryat fliewed caufe againft the rule, and 
contended that the defendant’s cafe came within the 6th 
fe<Slion of the a£l j and that the fum for which judgment 
was entered up, and execution taken out being com- 
pounded, as well of the cofts as of the original debt for 
which he had been in cuftody upon the arreft, before the 
1 ft of March, made no difference ; neither was it mate- 
rial that the firft inftalment was agreed to be taken after 
that period i being debitum in praefenti folvendum in 

future. 
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futuro. And they relied on the 34t1i feflion, v/hich en- 
a£ls, that no pcrfon entitled to the benefit of the acfc 
Ihould thereafter be imprifoned by reafon of any judg- 
merit or decree for^'p.iyment of money only, or for any 
deht^ damages, or cojls^ fum or fums of money con- 
trafted, incurred, occafioned, oiviug or gronvitig due 
before the faid ifl: of March i8oi,” &c. and they re- 
ferred to Cotterel V- Hcohe (a), where it was taken for 
granted that a bond for fccuring an annuity wliich had 
become forfeited before the day named in an iiifolvent 
aft, on which the defendant .was difcharged, was thereby 
gone, although the party might ftill be fued for fubfequent 
breaches upon a covenant for fecuring the fame annuity. 


i8o2. 


Bit LETT 
McCarthy 


Garroiv contra faid, that by the very terms of the 34th 
feftion, no perfon could avail hinifclf of it who was not 
entitled to the benefit of tlie aft ; and therefore the queflion 
ftill reverted to this„ whether on the conltrudlion of the 
antecedent claufes the iltfcndant was fo entitled ? That 
the word made ufe of in the 6th ftftion, which was relied 
on, is intpnfined^ wliich means an aftua! commitment to 
prifon, and not merely an arrefb 021 mefne procefs, on 
which the party is bailed. "J hat the ohjeft of the act 
being humanity and not juftice, it might fairly be conli- 
dered as the intention of the legiflature to make that dif- 
tinftion between thofe who were in a condition to liberate 
themfclves on ball, and#w'cre tlierefore only cenftruftively 
imprifoned, and fuch as were aftuaJIy confined in prifon. 
If the former had been meant, the phrafe would have been 
** arretted and bailed,” inftead of imprifoned.” Befides 
the warrant of attorney conftituted a new debt, for which 
He W'as not liable till the 20th of March^ when the firft 


(»j) DougU 97* 


xnllalment 
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mftalment became due ; and therefore the 6th fe£IIon oif 
the a£I does not apply to this cafe. 

Grose J. («). Whatever doubts I entertained at firft 
conGdering. that the laft infolvent a£l; confined the defcrip* 
tion of the obje£Is to be benefited by it to the 4th claufe, 
as prior a£ts had done ; yet upon referring to the new 
provifions in the 5th and 6th claufeSt I am fatisGed that 
the defendant’s cafe falls within the latter. I confider that 
he was ^ perfun imprifonedt within the meaning of the 
a£l, before the ift of March i8oi, having been arrelled 
at the fuit of the plaintiff for this debt, and obliged to give 
bail. We ought to give as large and beneficial a conftruc- 
tion as the words will admit of, in furtherance of the in- 
tention of the Icgiflature. The very alteration in the 
wording of the feveral claufes confirms this conflruflion; 
for the 4th and 5th claufes fpeak of perfons ** charged in 
** any prifon or gaol, or in the cufliody of any keeper or 
** gaoler of any prifon or gaol.” Then the 6th claufe ex- 
prefsly marks the difference j for it fpeaks firll of any per- 
fon “ committed to any gaol or prifon,” 8cc. at any time 
before the palling of the aiSt for any debt for which he 
fliall have been imprifoned at any time before the ifl: of 
March. The word imprifoned is of much larger' fig^fi-' 
cation than the former defeription i therefore 1 think that 
the legiflature meant to extend the benefit of the,a€t to 
■perfons, who, having been arrefle^ for any debt before the 
ift of March t were after that time, and before the palling 
of the a£V, committed to prifon at the fuit of the fame 
plaintiff for fuch debt. Such I think was the fituation of 


(a) Loti Ketyoa C. J.f whowM prftent when thU caie was drft agitated 
on a former day, wai now abfent ftoiQ iodi^ofjtion, and continued fo during 
Kinatnder of the term, 

this 
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this defendant; and if he urere entitled to be (Kfcharged 
under the a6^» it is unneceflary to enter into any . formal ' 
quefHon as to the mode in which his difchai^ was 
obtained. . . 


x8o3. 

rnttETT ' 
■ '0gdhjfi 
M*G*aTii’ir. 


Lawrsnce J. The general quedion on the condruc* 
tiori of the aft is now the only one to be confidered : upon 
which I agree that a perfon arrefted, and giving bail before 
the I ft of March for a debt before then due, is to be con- 
fidered as imprifoned within the true conftru^on of that 
word in the 6th claufe. That this was the meaning of 
the legiflature is very apparent, upon comparing that claufe 
with the fourth. The general objefl; was to enable debtors 
to get difeharged out of cuftody upon giving up their 
effefls to their creditors : but it was neceflary in fo doing 
to guard againft improper praflices ; and therefore, by the 
fourth feftion, the benefit is confined to perfons aflually 
charged in prifon for debt on the i ft of March 1 8o i . And 
by the fixth fe£lion*it is extended to perfons aflually com- 
mitted to prifon before the palling of the a£l, provided 
they were imprifoned before the ift 6f March ; evidently, 
therefore, looking to the cafe of perfons who had been 
bailed out in the intermediate time, and who were there- 
fore not in aflual cuftody on the ift of March. One 
arrefted and bailed may, to all intents and purpofes be fald 
to have been imprifoned. 

Le Blanc J. We* ought to conftrue the words of the 
a£k liberally, in order to efie£luate the intent of the legif- 
lature ; which was, that perfons in cuftody for debt ihould 
be difeharged on certain conditions. The a& provides 
^for three deferiptions of perfons; i. Thofe who were 
charged in any prifon or gaol on the firft of Marsh 1801, 
VoL. 11 . M and 
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and lb continued ' till the palling of the a£l, 2. TholS^ 
who were. fo charged on the ill of March^ hut were dif- 
charged without their confent hj their creditors after that 
dajy arid before the palling of the a^. And 3. Thofe 
who having been arrelled before the i d of March^ though 
not in a£tual cudody on that day^ diall afterwards have 
been committed in adlual cudody for any debt at the fait 
of the fame plaiiitilF before the padiug of the a£l. The 
did'erent manner of wording the fcveral claufes warrants 
the opinion that the LegiHature looked to the dilFereuce 
contended for ; for in the former part of the 6th claufe 
they fpeak cf perfons ** committed to any gaol or prifon^* 
and in the latter part they change the defeription /o per- 
fons who (hall have been imprijoned before the id of 
March. Now it is plain that one .who has been arreded^ 
though for ever fo Ihort a fpace of time^ and giving bail, 
by whom he is liable at any time afterwaxds to be re>takcn 
again, comes within the defeription of a perfon who has 
been imprifoned ; and then the cafe is brought expiefily 
within the 6th claufe. 

Rule difeharged. 


AUndavy 
If tha Xft* 

A cotnmoner 
ipay maintain an 
aAioaon the cafe 
for an injury done 
to the common 
hy talcing away 
from thence the 
manure which 
was dropped on 
ithy the cattle; 
though his pro- 
j^tion of the 
carnage be found 
only to the 
aifK^unt of a far- 
thing s at h*aft 
the fmailncfs of 
lhedam<«gc found 


Pindar againfi Wadsw'orth. 

'J'HIS was an a^ion on the cafe by a cothmoner againd 
a dranger for injuries to his right of common. 

The (Iritcount of the declaration dated, that the plain- 
tilt was poilefled of a certain mefluage and land, &c. in 
tl’.s pafifli of Bambrough in the county of Torlt by reafon 
whereof he was entitled to have common of padure on a 
Certain wade called Bambrough Common for all liis com- 
fiiotiable cattle levant and couchant, at all times of the 
year ; and that the defendant kr.owtng the premifes, but 


ground for a nonfuit* 


Contriving 
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conti'Wing to injure him and deprive him of the iSVantagC 
of his faid common, &c. wrongfully carried f^om off the 
faid common and converted to his own ufe fo mahy loads , 

of manure and dung which before, &c. had been 'dropped 
and made on the faid common by the cattle from time to 
time feeding thereon, and which ought to have remained 
there for the purpofe of nourifliing and increaling the 
herbage there ; whereby the faid common and the herbage 
thereof were then and there greatly impoveriflied for want 
of the faid manure and dung which would otherwife have 
remained on the faid conimon and increafed the herbage 
and'grafs thereof; and thereby the plaintilF during the 
time afbrefaid could not ufe the faid common of pafture 
upon the faid common in fo beneficial a manner as he 
ought to haVe done, and would otherwife have done, &c. 
and his faid .right of common by means of the premifes 
has been greatly lelTened in value, &c. The fecond count 
was for injurioufly caufing to be placed and made fo many 
heaps of dung an<f manure upon the faid common, and 
wrongfully continuing the fame for a long time, &c. 
whereby the plaintiff during that time was ob(lru£tcd in 
,the faid common of pallure, and could not enjoy the fame 
in fo ample and beneficial a manner as he otherwife 
might have done, &c. The third count was for a com- 
mon trefpafs. 

At the trial at York before Lord AlvanUy it appeared 
that* the plaintiff had a right of common upon the wade 
in quedion, and turned his cattle thereon. That the de- 
fendant, who farmed two acres of land of the plaintiff ad- 
joining the common, had made a pra£lice. for a long time 
before, the a£lion brought of gathering up the duog from 
^ the common and carrying it off in balkets : and wheel- 
barrows for fale. That h« and others had been frequently 

Mr warned 
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Mrarned againft this but widiout efFed, thott^ 

the defendant had often promifed not to repeat it. Ihe 
common Was between two and thiee hundred acres in exv 
tent;» and the lordlhip of the manor was disputed by federal 
claimants. For the defendant it was infifted» that as each 
of the commoners (of whom it was faid there were 4s) 
had an equal right to bring an action, and as the injury^ 
if any, was fo trifling, the a£lion would n^ lie ; and the 
plaintiff ought to be nonfuited. In fupport of which were 
cited Robert Mary's cafe (<;<), Bull, N. P. 1 20. and a cafe 
of Rtgg V. Parfons before Cbatnbrt J. at the laft Lent 
aflizes fdr the county of Lamajler; where in an a£tion ovi 
the cafe in the nature of wade the learned Judge was 
dated to have faid that in analogy to the a£fion of wafte^ 
in lieu of which the prefent form of a£iion was fubflituted, 
unlefs the damages found amounted to 3/. 4^/. the plain- 
tiff could not have judgment. Lord Alvanley howeveif 
refufed to nonfuit the plaintiff, but left it to the jury to 
fay whether the plaintiff had fuffained any and what da- 
mages : and they found a vcrdift for him on the lirff count 
with one farthing damages. In Jilichaclmas term laft 3 
rule nifl was obtained for entering a nonfuit. 

On that occalion Lord Kenyon C. J. (who was liot pre-* 
fent in court on this day) faid, that this had been vexata 
queftio for two centuries paft. That Lord Coke was of 
opinion that a commoner could not maintain fuch an ac- 
tion without (hewing that he had fiiftained an a£lunl in- 
jury. And in a cafe which he remembered to have occur- 
red when be was at the bar, where the lord of the manor 
had given leave to Mrs. Lejpngham to build a cottage on 
the waftc at Hamuflead., for which an action was brought 
by 3 commoner, Lord C. J. De Grey was of the fame 


(«) ^ irj. 


Opinion. 
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'Dpinloti. That he himfe^f copied hot then un^erftand why 

the fnuUnefs of the damage could make any'didrdtcQce in 
point of. law : bjut when he found that the learned' Judge 
had grounded his opinion on the authority of Lofd.Co^^^ 
he fubmitted his judgment to theirs, 

Lamie now fliewed caufe. No queftlon can arife in 
this form of a£kion on the amount of the damage, but only 
whether uny damage were fudained by the plaintiff : that 
was properly left to the confideration of tlie jury, and 
they have found the fa£l for him. It alfo appears that 
the defendant was a wilful wrong-doer, having perfifted 
in doing the injury complained of for a long time, and 
after notice to defift } and is therefore not entitled to fa- 
vour. y he had a right to do the aft, all the world have 
the fame right. It was left to the jury to fiy whether this 
were a fubflantial deterioration of the common ; and the 
decifion of that faff with the plaintiff decides the cafe ; for 

I 

if the common were deteriorated, all the commoners whq 
ufed the common mufl fuflatin an injury. It cannot be 
denied that aAs of this nature mufl impoverifh'the com- 
mon. It can. make no difference whether the manure 
dropped from the cattle on the common, or was put there 
purpofely by the commoners : and then it mufl follow, 
that if this aflion will not lie, no a£lion would lie for 
taking away the manure in the other inllahpi^, .<Mrs, 
LeJJingl^atrfi cafe before Lord C. J. JDeGrey di^^i^dj^Slk 
without difapprobation at the time : but there .the ciqppi^^ 
was built on the common by leave of the lord, which 
vary the confideration. At any rate that cafe was ruled 
prior to the determination in Wells v. Wailing (<i), where 
it was fettled that an a^ion on the cafe lay for a furcharge 
the CQmmpn, although the plaintiff had not turned oa 

{a) 2 Bia:. Rep* 1233 * 

‘ any 
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any cattle of his own at -the time of the furcharge. And 
lie Grey C. J. faid, it is fufEctent if the plaintiff’s right be 
injured, tkrhether it be exercifed or not.^ Gould 1 . faid, 
that he had always thought the do£lrine of Lord Goke in 
Mary*s cafe (a), that there mud be a lofs of the common in 
order to maintain this ad^ion, a (ingular dod^rine of his 
own, and ho part of the judgment of the court. And that 
it appeared from 2 Brownlowt 140. that an adtibn lay for 
this damage, be it ever fo minute. Blac^one J. bbferved, 
that any adf which would ground a per guodf and leileh 
the profit of the common, would fupport an adtion againfl: 
the commoner. Now the profit may be lefTened au well 
by taking away that which contributes to produce the 
grafs, as by eating it when produced. Nares J. referred 
to the cafe of the Tunbridge Wells dippers (^), to fhew that 
a probable damage was a fufBcient injury to ground an 
adlion. In the lafl-mentioned cafe it was impof&ble to 
prove any fpecific damage fuffered by dhy individual dip- 
per by the interloping of a flranger : but the court faid it 
was an Injury to all who were interefted. Then if To, 
it mull, neceffarily be an injury to each. Then came the 
cafe of Uohfon v. Todd (c), in which all the former cafes 
were confidered ; and there it was determined that one 
commoner could maintain an a^Ion on the cafe againfl 
another for a furchatgc, although he hlmfelf had alfo fur- 
charged the coOimon, and confequently had had more en- 
joyment of it than he was entitled fo. There Butter J. 
exprefsly difclaimed any confideration of the fmallnefs Of 
the damages; and faid, the only qucftion was. Whether 
any injury had been done by the defendant to the plaintiff? 
Thd defendant, he faid, was a wrong doer, and the plaintiff 
was -entitled to the a£lion w'ithout proving any fpecific da- 
mage. He alfo obferved, that there was another ground on 

(«) 9 Cfl, 113. (<■) 4 Tirw 7 1 • 

which 
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which the a^ion might be fupported, namely} that tho rigit 
was injured. And that if a commoner could not inaiiitaia 
fuch an ad^ion becaufe his own cattle had grafs enough} 
he muft permit a wrong-doer} like the defendant} to gain 
a right by the length of pofTeflion. It was faid at the trial} 
that the lord might bring the a£tion, but not a commoner} 
in order to prevent a multiplicity of a£lions ; but that is 
no objection where the injury is done to many, as in this 
cafe. The fame might be urged again ft an a^ion by one 
commoner againft another for furcharging the common} 
which lies without difpute. So, if any commoner build 
on or«incl6fe the common (a). BeiideS} the lord may col- 
lude with another, and refufe to bring the a6lion ; or, as in 
the prefent cafe, the property of the manor may be difputed. 


> 962 . 

PlMPAa 


Barrow contra endeavoured to fupport the rule on three 
grounds; i. becaufe of the exility of the damage, of 
which the law would not take notice in order to fupport 
an adion ; 2. to avoid multiplicity of a£lioris ; 3. to avoid 
circuity of a^ion. i. Mar/s cafe (^) is in point, that 
for every feeding by the cattle of a ftrangcr the commoner 
lhall not have an adize nor an adion on the cafe ; but the 
feeding ought to be fuch per quod the commoner could not 
have common of pafture for his cattle, but proficuum 
fuum inde per totum idem tempus amilit. So that if the 
trefpafs be fo fiuall as that he has not any lofs, &c. he 
(hall not have an aAion for it ; but the tenant of the land 
may in fuch cafe have an a£lion« Here the damage is only 
eftimated at a farthing. And by analogy to the old ac- 
tion of wafte, as the damage does not amount to 3/. gd, 

(«) Vide I Roll, Abr, 89- pi. S. & 405, and 7,Lton. soj-. 

(£) 9 C». 1 13. ’ 
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z 802. the pl^ntiff is nQt entiSed to judgipent. This rule wa* 
“ hblden to appl]^ to an a^ton on the cafe in the nature oi 
wafte, by. Chamhre J. in Rigg v. Parfom before mentioned ; 
to Which the prefent adlion bears greaf affinity. Audit 
is fupported by Bull. N. P» 1 20. and ^he Keepers and Go^ 
vernors of Harrow School v. Alderton («), where all the cafes 
on this fubje£l .are colle£led. Then if the defendant 
would be entitled to judgment on this finding, it goes to 
the caufe of a£lion, and will fullain the prefent applica- 
tion to enter a nonfuit. 2. If this be fuch .an injury for 
which an aclion lies by one, it is equally maintainable by 
all .the commoners refpefbively, which will lead to p mul- 
tiplicity of fuits } to avoid which the law gives the a£lion, 
if at all, to the lord only. Where the injury is fmall and 
common to a great many, none of them lhall have an ac- 
tion, according to Williams*^ cafe {b ) } as for non-perform- 
ance of divine fervice in a manorial chapel } for nufances 
in highways, &c. And this agrees with Marfs cafe (c) 
before mentioned, in which is cited Buttolph v. Kipping, 
H. 5 Jac. I. in C. S. 3. The court will enter a nonfuit 
in this cafe to avoid circuity of aSion. For by the flat. 
22 & 23 Car. 1. c. 9. f. 136. for the prevention of trivial 
and vexatious fuits, in all a£llons of trefpafs, alTault and 
battery, and ether perfenal ablions, where the Judge jQiall 
not certify that the freehold or title of the land mentioned 
in the declaration was chieily in queilion, the {daintiffi in 
cafe the verdid is under 40/., lhall not recover more cofts 
than damages, &c. “ and the defendant ntay have bis ailion 
againjl the plaintiff for fuch vexatious juit, and recover his 
damagef and cofsf &c. 

. (-) * */ Vull 86. (^) 5 ,a. 

(0 9 p*' M3* ** wd vide l Brtvml, 197. 

Ggesft 
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Grose J. It vras prc^erly left to the jury to fay wh^r 
ther any damage were fuftained by the plaintiff, and diey 
have found that there was damage. It is true that the 
amount is but trifling : but the defendant appears by the . 
evidence to have been a very perverfe tortfeafor ; for he 
perfiftid in taking the manure from off the common again 
and again after repeated warnings to abftain. Then the 
only queftion is. Whether a man cannot maintain an ac- 
tion againft another for doing that which is an undoubted 
injury to lum as well as others, becaufe the amount of the 
individual damage is proportionably fmall. But it is faid 
that a cqmmoner cannot maintain an adlion for a trifling 
dantage done to the common, but that the lord alone 
ihall have the a£lion. I know not how that- remedy is to 
be obtained in this cafe ; for it appears by the report that 
the ownerfliipnf the manor is at prefent uncertain, being 
claimed by feveral perfons : and can it be contended that 
wrong-doers may continue to commit torts upon the com- 
moners with impunity till the title of the lord can be af- 
certained. It is true, that in Mrs. Lejfingham'^ cafe Lord 
C> J. De Grey rather inclined againft the a£lion : but I 
well remember that many eminent perfons of the profef- 
(ion did not approve of that doctrine : and 1 alfo know, 
that in the cafe of Weils v. Watling Mr. Juflice Gould was 
decidedly of a different opinion } and queflioned the doc- 
•trioe* of Lord Coke in Maty's cafe :■ and in the cafe of 
Hobfon v- ^odd Mr. Juftice Buller was clearly of opinion, 
that the fmallnefs of the damage was no bar to the afliott 
by the commoner ; but that the queflion was. Whether 
any injury had been fuftained by him ? That indeed was 
the cafe of a furcharge by a commoner j but the principle 
*is the fame : and I remember an argument urged by the 
lad-mentioned Judge which weighed very much with me; 
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th&t'if a commoner ctfiild not' maintain an aSidn bf.thia 
fort, a mere wrong-doer might by repeated torts in cbutfe 
of time eftablifli evidence of a right of common. The 
' jury having found that the plaintiff has in faft fuftained- a 
damage, i do not fee how- we can fay that the a^ioh is « 
not maintainable ; or by whom elfe it is to be maintained 
if not by him. Then it is urged, that if one commoner 
may maintain an a£tion, all the reft may, which will lead 
to a multiplicity of fuits. The plain anfwer is, that if a 
man will commit an injury to many inftead of one, he 
inuft make fatisfa£tion to all ; and it does not lie in his 
mouth to fay, that becaufc he has injured the^ights of 
many, therefore he (hall make reparation to none. On 
the contrary, the more extenlive the injury, the more 
ought he to be bound to make compenfation^ 


Lawrence J. This matter comes on upon a rule for 
leave to enter a nonfuit ; and therefore the laft obje£fton 
urged againft the verdi£i, fo far as it arifes upon the ftat. 
az and 23 Car. 2. c. 9. does not apply; becaufe that 
ftatute fuppofes that the plaintiff may maintain the a£lioi^ 
but in cafe the damages recovered are under, 40X. and the 
Judge does not certify, it gives the defendant a remedy 
for fttch a vexatious fuit by a£kion. However it has been 
generally fuppofed that that ftatute only relates to aftions 
of trefpafs (a). Then it is obje£led, that the maintenance 
of the a£lion would tend to a murtiplicity of fuits : but if 
there were any weight in that argument, it would alfo go 
to fliew that no aftion could be maintained by a com- 
moner for any injury, however ferious, done to his right 
©f common ; as if a ftrangcr had driven a herd of cattle 

Vie 2 TM's p,u.-a. $ 72 . 
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pH the common, and hcpt them there for a mpo|hJ|^''i^., f8o^. 

cau^e.it plight be faid that if one a^on of this foi^'We*® -' ^ '' '' . 

paaint^inable, each of th? commoners, to the a moanf of ' . 

forty-two would have the fame remedy againft the wrong- W*?*''^*****f* 
^oer : but that Is clearly otherwife. Then- the objection 
is refolyable into this, that the amount of the damage 
fuflained is too fmall to fupport an a£tion. But all the 
c^^fe^ which hare been cited only go the length of (hewing 
that if the commoner cannot prove damage fuilained by 
him in confequence of the wrongful a£^ of the defendant, 
the a£lian will not lie. For if he have not been preju- 
diced, he ^pannot be entitled to reparation. Whereas here 
the jury have found damage fuftatned by the plaintifF, 
though but to a fmall amount ; therefore he has made put 
that which is the ground of this a£fion ; and if fo, the 
fmallnefs of che damages can be no reafon for entering a 
nonfuit. However, the opinion 1 have delivered is without 
prejudice to any objeAion in arreft of judgment. 


Lb Blanc J. The only grounds for making the rule 
abfolute mult be either, that no a£tion lies by a commoner 
for fuch an injury, however, great the amount; or that the 
damage fuftaihed in the particular cafe is too fmall to fup- 
port an aftion. Here the plaintifF was bound to (hew 
(hat he had fuilained fome damage ; for he was only en« 
titled to recover to the extent of the damage fuilained by 
him. Then can it be Contended, that taking away ati the 
manure from olF the lemmon would not prejudice the 
commoners ? And if fo, the defendant having taken away 
fo much, that conllituces a damage. Then the jury have 
afeertained the extent of the damage fudained by this 
plaintiff at a farthing. Therefore the a£l done by the de- 
fendant being injurious to the common, and the extent of 

the 
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^ done to the individual eommoner having hem 

ificertained^ there can be no reafon hecaufe of the ftnal^ 
nefs of the damages for entering a nonfiut.. The decifion 
in the cafe of the keepers^ &c> of Harrow School v. Alder- 
ton [a) was made with reference to the old doQrine iti 
actions of wafte> whereby the thing wafted is to be re- 
covered as well as damages. 

Rule difchai^ed^ 

' («) a BeT- ^ r?//. 86. 


The King agait^ the Inhabitants of WobbLAND. 

Quarter Seilions at Lancafler^ John Woodburti. 
appealed againft a rate made for the relief of the 
poor of the townfltips or dividons of Woodland^ Heath- 
waiiCt Sec. within the parifli of Kiriy Jreleth. The Court 
confirmed the rate as to the feveral/umsafTefted upon the 
appellant for his lands and woods («) ; and as to the feve- 
ral fums afleffed upon him for his Jlute-worhft the court 
(being of opinion tliat the appellant ought not to be rated 
for his flate-works) amended the rate by expunging the 
fame; fubje£i to the opinion of this ^ourt on the foU 
lowing cafe : 

The appellant is the occupier of certain Sate quarries, 
in the faid townfhlp. . The working of fuch quafries is 
attended with great expence and- rifle, and is conlldered. 
always as a matter of uncertaim^ and fpeculation. The 
outward fuiface of the country when the foil is taken off is 
generally a fort of rock compofed of ffate mixed with 

(a) The relative fums aiTcfTed were as follows j for the lands 
for the woods i s. g d, and fur the Hate- works the fcvcral fuxnsof 2 A zso 6d, 


coari^. 
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coarfe ftone» which is yety hard, an(^ not at all proper for 
fpUtting into flates. Some idea may be formed by Ikilfttl 
pdrfons whether the' proper kind of flate may be ibaad 
below. The procefs adopted for procuring flates is firft 
to remove the foil, and then to blaft the coarfe outward 
lock by means of gunpowder. Sometimes a good vein of 
pure flate is difcovered. But it has often happened that 
works have been carried to the deptl^of thirty yards at the 
expellee of fome hundred pounds without meeting with 
any. The belt flate is at the bottom of the quarries, many 
of which are upwards of fifty yards deep. A good vein 
when found; may lalt for fome years : at other times the 
veins are ibon worked out. A lhaft is never funk, as in 
coal-pits, the quarries being commonly worked by day- 
light j though a level has been known to be driven one 
hundred yards under ground. When the pure flate is 
found large blocks are detached by means of gunpowder, 
which are afterwards fplit by iron tools or gunpowder into 
thin pieces of merchantable flate. Thefe ought not to be 
thicker than half an inch, and are more valuable accord- 
ing to their lightnefs. It is fo difficult to procure pieces 
of fufficient fize and of the proper thinnefs, that for one 
cart load of merchantable flates it is ufual to be encum- 
bered with forty cart loads of refufe flate of no value, 
though of the pure fort of flate, being tOo fmall for ufe. 
When quarries are opened in the wafle, a rent is fome- 
times paid to the lord for a certain di(tri£t : fometimes he 
receives a fum of money for every ton of flate procured. 
In the inclofures a rent is generally paid for the land. 
The flate mines have never before been rated. 


180a. 


TlwKiica 
The Inhibitute 

of 

WoOSSAXV. 


• The Attorney-General and Raineeck in fupport of the or- 
der of Selfions. It is agreed that mines in general are not 

rateable 
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1802. rateable to the poon, within the flat. 4^ c. 2. an<t 
The King mention therein of coal-mines is riot by way of 

■ example. But in etcluCon of all othejr iriihej, accor lirie to 

The Inhabitants , . , 

' ^ maxim that exccptio unius eft exclufio altetius. Upoit 

00 AKBT. principle lead itiihes were holden not to be rate- 

able The only cafes in which this fpecies of property 
has been determined to be rateable, have been where there 
Was no rilk or uncertainty as in Row/s v. Ge//( 3 ), where 
the leftee of lead-mines received certain proHts called lot 
and cope from the adventurers who worked the mine^ 
without any rifle or expence on his part. Or as in Rt v. 
St. Agues (^), where the owners of fee farm of tin and toll 
tin were deemed rateable for fuch profits. Bat' here the 
cafe ftateSj that the mines are worked at great expence and 
rilk. The only authority which bears bard againft the 
appellant is that of Rex v. Alberbury (rf), where lime works 
were adjudged to be rateable. But the working a flate 
mine is more a matter of fcience and adventure than con- 
du6ting a lime- work. The linic-ftone is found near the 
furface, and is applied to ufc as it is dug up, and no Ikill 
is required to prepare it for market j in all which particu- 
lars it differs from the prefent fubje£k matter, which may 
more properly be confidered in the nature of a mineral, 
and comes within the general exception as to mines. 

Weed and Hornby contra were ftopped by the Courts 

GkosE J. The only ground on wiiich It is contended that 
the fubje£t matter is not rateable is, becaufe it is denomi- 
nated 0 mine: but though that word has flipped in at the end 

(tf) Hill Cc^tTf^r erd Company for fmd:\ngAcTvn L:jd^V:^c. v. Riebardfon 
S»d others^ 3 Burr, 13^1. (/') (r) 3 Rep, 

, {d) Anto, % voK 534. 


o£ 
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of the cafe, yeft it cannot alter the nature of the thing, which 
is nothing more than a flate*work, an<f no mine in the pr<tpef 
fenfe of the word. Then how is it poflible to diftinguifh'a 
flate.work in this rcfpeiS: from a time-work, which has been 
determined to be rateable ? The exprefs mention of coal- 
jnines in the ftatute has been holden to be an exception of 
other mines ^ but there cannot be a doubt but that a Aate- 
work, not being a mine, and producing proBt, ought to be 

« 

rated. And the cafe exprefsly diftinguifltes between 
the annual value of the flute-works, and of the lands 
which were.feparately afTelTed for their refpeflive values. 


1802. 

TbeKiHQ 
. agaiiifi 
The iahibiUat$ 
of 

W00PtAM»« 


Lawi^ence j. I confider the cafe of Rex v. Alherbury 
as having decided this point : but if this be a mine, the 
fubjeft matter in that cafe was improperly deferibed. In 
truth however neither lime nor flate-works can be deemed 
to be mines, in the fenfe in which they were conflrued in 
tlie cafe of Rex v. Richanlfon to be virtually excepted out 
of the flat. 43 miz. JFor Lord Mansfield, fpeaking of fuch 
mines, coniines the exception to fuch as are governed by 
particular laws of their own } like thofe in DeivnJJjtre, 
Cornwall, and other counties, the ownerfliip whereof is 
exercifed in a dilTerent maimer from that of the foil. 
And this he conflders might be a, reafon why they were 
not named in the ftatute.' Now that part of his argument 
is totally inapplicable to the prefect cafe. But if every 
fubllabce which is raifed from under the furface of tlve 
foil is to be confldered as the produce of a mine, and 
therefore that the profits of it are not rateable, the ex- 
ception will equally extend to gravel, fand, marie, done, 
and the like ; none of which were ever confidered as the 
produce of mines. 

Le 
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An appointment 
of one overfeer 
slone fore town* 
fliip is bad in 
Uw; theftat. 

1 3 He X4 Car. ^2. 
e. fi. requiring 
at ieail two : and 
a certificate 
granted by fuch 
ov'crfeer is void, 
and gives no fe« 
icurity to the cer* 
tificated pariili 
' againft the gain* 
tng of a fettle- 
xnent there by 
the party named 
therein ; fuch 
certi^catd not 
being made pur- 
suant to the ftat* 
8 6 c 9W.3.C. 30. 
which requires it 
•to be made by 
the church- 
•* wardens and 
ovetfeers, or 
♦« the major 
•« part, or by the 
•• 4verfeerSf 
•• where there 
' are no church- 
•• wardens/* 
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Le Blamg J. Th^ cafe is withiq the principle of the 
decifion in Rexy. Alberhuryt and is not within the virtual 
exception of the feat. 43 JSlm. 

Order of Seffiens quaflt^d* 


The King againji The Inhabitants of Cliftok. 

'^WO juftices by an order removed J. Hollist his wife 
and children by name, from the townlhip of CUftm 
to the townfliip of Tielderjley^ both in the county of t)erhy. 
The Seflions on appeal qiiafhed the order, fubje£t to the 
opinion of this ccurt, on the following cafe : 

R. Hollisy the father of the pauper y. Hollisy in the year 
1780 went with his family to rcficle at Y'ieldrrJIeyyVLnAcx a 
certificate dated the i8th Nowmber 1780, under the hand 
and feal of y. Warringtany only overfeer of the poor of 
the townlhip of Sturjlon in the parifli of ^Uorm in the 
faid county, and duly allowed by two jultices, acknow> 
ledging the faid R. //., Hannah his wife, and yofeph thsir 
child (the pauper) to be inhabitants legally fettled in 
Sttirjlon, The faid R, H. with his family refided at 
derjley under the faid certificate about a year, when he re- 
turned to Sturjlon with his family, except the pauper 
yofephy who was then only two years old, who was left 
with his grandfather in Tielderjleyy with whom he refided 
till he was fixteen years -old, when he was hire'd and 
ferved a year in Yieldirjley. * The parilh of AJh- 
horne confills of five towhfliips, vi:;. Yielderjleyy Sturjiony 
CliftOHy OJfcotey and AJIjhorne, The townlhips feverally 
maintain their own poor, and have feparate and difl:in£t 
©verfeers, .The parifli of AJhborne has two churchwarr 
dcus> who are appointed .for the parilh at large. At the 

13 time 



IN THE Forty-second Year oe GEORGF {IT. 

time of grantirfg the Ebore certificate y. Waf‘ritfgfot$^Mr2S 
the only ovcTfeer appointed for' the townfhtp of ^Uirjlbn 
during that year. There has been generally only one ovcr- 
teer 'Appointed for the town fliip of though in 

fome fet^ inilances there have been two. There has. al- 
ways been a fulCcIent number of inhabitants to have 
appointed two overfeers. 

Balguy and Clarke in fupport of the order of Sellions. 
The quellion is, Whether, there having been but one 
overfeer appointed for the townChip of Sturjion at the time, 
a certificate made by that one be not binding on the towtl- 
fliip ? or in other words. Whether the townfliip be not 
eftopped from difputing the legality of it in this mode of 
' proceeding ? It was contended below, firfi, that the 
churchwardens of the parifh of jljhbournet in which this 
townfhip.is fituated, ought to have joined in granting the 
certificate* That (night have been necelTary under the 
flat. 43 £/iz. c. 2. yi 1. compared with the certificate a£l; 
8 &9 W. 3- c, 30. if this had been a certificate granted 
by the parifh at ilarge j becaufe, by the former ftatute 
“ the churchwardens of every parifh, together with 4, 3, 
*< or 2, fubftantial houfeholders there," are appointed 
overfeers of the poor; and by., the latter, ffatpte, the certi- 
ficate is to. be under the bands and feals of the church- 
wardens and overfeers of the parifh, townfhip, or place, 
or the major part of them," &c'. But this is not the 
cafe of an overfeer appointed under the ftatute of Eliza- 
bethi but un^er the flat. 13 & 14 Car. 2. c. 12. which di- 
re£);s the appointment of overfeers only for every townfhip 
in a parifh which is too large to reap . the benefit of the 
*ftat. 43 £/»*.; and the ftat. 8 Sep IF". 3. c. 30. goes on to 
provide that the certificate fiiall be under the hands and 
Vor*. II. N feala 
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feals ** of the overfeeAt where there arc 110 churcll- 
** . wardens («)»” Now here there were no churchwardent 
of the townfhip of S., as there can be none appointed for* 
fuch a di(tri£I ; though there were churchwardens for the 
parlfli at large, which contained this and other townfhips 
within its limits.' But the churchwardens for the parifb 
at large cannot, as fuch, be within the meaning of the 
certificate a£t 8 & 9 W. 3. as applied to a townfhip^ 
though included within the limits of their appointment ; 
for they have nothing to do with the government or main- 
tenance of the poor in fuch townfliip, and confeiquently 
cannot be fuppofed to have cognizance of the fa£t which 
they would be required to certify. Befidcs, it might fo 
happen that a churchwarden appointed for the whole pa- 
rifli in which the townfliips of and -ff. were Ctuatcd, 
and living in might be interefied in certifying that a 
pauper, was fettled in B. in order to exonerate Lis own par- 
ticular townfliip. Whereas the weighj due to the truth of 
a certificate is founded on the prefumption that the officers 
executing it will not certify a fa6t in their own wrong. 
Secondly, admitting that an original appointment of one 
overfeer only would be bad, and that in a dire^ proceed- 
ing for that purpofe the appointment might be quaffied; 
yet no obje£bion can be taken in this collateral manner tO' 
an y aft done by fuch flngle overfeer. If two had been 
originally appointed, and one had died, a certificate figned 
by the furvivor or any other a£l: done by him would have 
been valid. Then how can a foreign parifii or townfliip 
be apprifed of the invalidity of the' certificate upon the 


(fl) Airo by the flat, 17 a- c. 38. /. 15. In every tawnjhifi or 
pUce where there are no churchwardensp tAe u^vtrfiers aUne may a^ in all ^ 
refpcfka as cburcbwardemt and ovsrfars fiSk»y do in other pUcea by virtue of 
i( thitor any former a£k.*’ 
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f »cc of it ? or how can they take cognizance of an original 
defeat in the appointment of the overfecr ? To pecmiit the 
townlhip granting the certificate to take fuch an objection ^ 

would be to let them take advantage of their own laches.. of. 

If they who were moft concerned thought proper to ac- *'*■**?•• 

quiefce in a defe^ive appointment^ a third and an innocent 
townihip ought not to be prejudiced by it. As to all third 
parties, it is enough that the perfon afled de fado as 
overfeer, and that the certificate was fighed by a majority 
of the exiting overfeers : the ftatute of King William re- ' 
quires nothing more. This reafoning is confirmed by the 
cafes as far as they go. In Rex v. Bejland (a) the Court 
tefufedi' to quafh an order of juftices appointing o/te over- 
feer ; becaufe they need not all be appointed by one tn- 
ftrument ( 6 ) ) and non conftat that others had not been 
appointed by other orders. In Rex v. Lexdale (c) an ap^i 
pomtment of five overfeers was quaihed, being a greater 
number than was warranted by the flat. 43 Eliz.y which 
Lord Mansfield o\)fcxv(iA was in a defcending ratio, 4, 3,0* 
i, and not the reverfe } which he faid pointed out to de- 
monftration what the Legiflature meant ; which was, that 
•the number fhould not exceed four. Thefe however were 
cafes where the validity of the appointment was dire^ly in 
judgment. But in Rex v. Wymondham (d) the fame point 
arofe collaterally upon a queilton of fettlement. There a 
certificate had- been figned by two churchwardens and 
four overfeers of but the cafe ftated, that it had been 
tifual to appoint four churchwardens and eight overfeers 
in that parilh, there being feveral divifions in it, though 


(d) 1 Confl, 15* S. C* and i Burr, 446* in marg. 

(^) Vide Bex va Merrh^ 4 VCerm Btp, 550. to the fame purpose* 

(e) 1 Burr^ 445 * 3 Burr^i Jvfl* tic. rcer-'^O'ijerJteri (3ai}« S. Q. 

(rf) ^TtrmBefe 55»a ' 
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the poo'r were maintained by one general rate. Ati a|^ 
pointment therefore of a lefs number than ufual was cer-' 
tainly invalid. • But Lord Kenyon faid^ that if the certificate 
were llgned by a majority of the parifh officers defaEiOf as' 
contradiftinguilhed from fuch officers de jure^ it would be 
valid. 


Gibbs and ^orkihgton contra, ift. The words of the 
flat. 8 & 9 3. c. 30. are pofitive, that the certificate 
(hall be made by the churchwardens and overfeers, or the 
major part of them ; or where there are no churChwar^ 
densy then by the overfeers'. It matters not therefore 
whether the overfeers be appointed under the flat'ute of 
Elizabeth or under that of Car. 2.; becaufe the certificate 
does not require the concurrence of all tliefe officers as 
cverfeers merely, in which fharafter the management of 
the poor is committed to them by the ilatute of Elizabeth j 
but it requires their concurrence qua churchiuardenSf as 
well as overfeers : under the certificate a£l: therefore it is 
not ncceiTary that the churchwardens fhouUl be overfeers. 
Then there being churchwardens for the whole parifh,' 
their jurifdidfion mufl neceflarily extend throughout the • 
townfhips into wliich it is divided, and they mufl confe- 
quently be churchwardens for every part of it ; in which 
cafe the certificate appears to be void on the face of it. 
-idly, It is clear from the cafes referred to, that an appoint- 
ment of one overfecr alone for a townffiip (which is the 
fa£l here found), is bad, even under the flat. 13 & 14 
Car. 2., and confequently that the certificate in this cafe 
not having been made according to the diredlions of the 
ilatute oi William^ which requires it to be executed by the 
overfeers where there ate no churchwardens, (or at lead 
by the major part of them) is abfolutely void. But it is 
14. contended’ 
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{Contended that no advantage catf be taken of the illegality 
.«f fuch appointment in this collateral way : .but it would 
■be molt llrange and incongruous to fay that a perfon, how- 
■ever illegal and void his appointment to an olfice, Ihould 
yet have the power of binding the townfiiip by his a£ls> 
againit perhaps the confent of the major part b^ whom his 
appointment may be refilled. The certificated townihip 
were not bound to receive the perfons named in the certi- 
■ficate unlefs it were legally executed } and they were 
bound to look to that at their peril. It cannot be pretend-, 
ed that a certificate given by one who merely adled as 
overfeer without any appointment at all would be of any 
effefl } or if not executed by a majority of the proper offi- 
cers. Then if the parties interelled mufi: inquire of thofe 
■fa£ls, vvhy not of the legality of the appointment of one : 
efpecially where the prcfuuipliun of law is, that there are 
more overfeers than one. 


iSoa. 

The Kino 

againjk 

The Inhabitants 
of 

Clifton* 


Grose J. The quedion is. Whether the certificate grant- 
ed by one overleer can be good? Firlt, confidcring it as a 
certificate given by an overfeer appointed under the llatute 
. 43 Mlizabeibf it cannot avail } becaufe the llature of King 
William^ to which it rhud conform, dire£ls that it Ihall be 
made by the churchwardens and. overfeers, or the major 
part of them ; or where there are no churchwardens, by 
the overfeers^ and by the datute of Elizabeth, the church- 
wardens and not Icfs than two fubllantial houfeholders 
are required to be nominated overfeers. Now this certifi- 
cate was not granted by either one or the other of thofe 
deferiptions of perfons. Then fee if it can be fiipported as 
a certificate given by a townllrip under an appointment by 
virtue of the dat. 13 & 14 Car. 2 . ; for it is of great im- 
portance to take care that a certificate which is to be bind- 

N 3 ing 
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tng on the inhabitants oV.the townihip is properly given in 
the ni^nner preforibed by law. That ftatute exprefsly re-* 
quhcs that in every townihip of any parifli which cannot 
reap the benefit of the Hat. 43 £/iz~ ** there (hall yearly 
** be appointed two or more overfeers,” &c. Then if the 
townfliip claim the bcneli:; of the a£t to appoint its own 
overfeersj it mult adhere to the d:re£tion of the a£t, and 
appoint not lefs than two oyerfeers. And there is a good 
reafon for requiring the concvirrence of the proper officers 
in thefe inltances ; becaufe it is a diferetionary ad which 
is to bind the inhabitants : and if the proper number of 
overfeers hachbeen appointed, the inhabitants would have 
had the benefit of their conlideration (which the ftatute 
intended to give them), whether this were a proper certifi- 
cate to be granted. Therefore the ftat. of Car. 2. having 
required that not lefs than two overfeers fliould be ap- 
pointed for a townihip, and the ftatute of King William 
having required the certificate to be executed by the over- 
feers where there are no churchwardens, and there having 
been but one overfeer appointed for the townihip, by 
whom this certificate was granted, I am of opinion that it 
was void. 


Lawrence J. Two queftions have been made, rft, 
Whether the churchwardens of the parilh at large Ihould 
have joined in granting the certificate ? 2. Whether a 

certificate made by oncoverfeer of a tpwnlliip, where there 
is only one appointed, be good ? As to the firft, there is 
no iiecefliry for entering into it on this occafion. If there had 
been, 1 fltould have thought that what had been urged by 
the counfel in fupport nf the order of Selfions was veryma* 
terial. And I believe it has not been ufual for the church- 
wardens of the parifii at large to join in granting certifi, 

6 cates 
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catet with the overfeers of parti(yilar townfhips within it 
maintaining their own poor. HoMrever it will be fufficient 
to determine that quedion when it neceflarilyariicS) which 
is not the cafe here j becaufe 1 think that this Certificate 
was at any rate bad> having been granted by only one over- 
feer, who was alone appointed for the townfhip of Stur - . 
Jfofii whereas the (Ut. 13 & 14 Car. 2. exprefsly requires 
two to be appointed for every townihip ; and unlefs the 
certificate purfue the (latute it is void. For an authority 
cannot be executed by one, which is given by the ftatute 
to more than one. But it is faid to have been decided in 
Rex v. Wymondham (a) that it is fufficient if the certificate 
be gra'ated by a majority of the churchwardens and over- 
feers de facto, though not de jure. The cafe however docs 
not go that length. It appeared there that the certificate 
had been granted by 2 churchwardens and 4 overfeers, 
where it had been ufual to have 4 of the fird and 8 of the 
latter prior to a certain period when the parilh was incor* 
pbrated with others. It was contended there at the bar, 
that if there had been an appointment of any other than 
thofe four overfeers, it. mud have, been void, as not war- 
_ ranted by the dat. 43 Elm., and therefore the certificate 
mud be taken to have been granted by a majority of the 
legal officers. In anfwer to which Lord Kenyon obferved, 
that if the legality of their appointment were under con- 
fideration, it would be impoffiblc todidinguifh between the 
fird and the lad, and to f.>y that the four fird only were 
legally appointed. But then he went on t;o date that it 
did not appear that in fa£l; there urere. twelve parifli offi- 
cers at the time the certificate was granted t but that it 
would, be nugatory to fend the cafe down again to the 
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Seflions to find that fa£^ as at any rate jie thought that 
the certificate w-as difcharged by the fubfequent a£t of tho 
pauper. Therefore the conclufioii to be drawn from the 
whole rather is, that in. his opinion, if it had been necefl'ary 
to have had the fa£i; found by the Seflions, and they had 
returned that there were twelve parilh olhcers at the time, 
the certificate would have been bad, and advantage might 


have been taken of the defe£t in that collateral pro* 


cedure. 


Le Blanc J. We are calif d upon to confider the va- 
lidity of an a£t done by one J. being the only over- 

feer at the time of the townfiiip of Sturjloni and thti.quef- 
tion is. Whether the a£l done by him will bind the town- 
fhip ? Now the certificate not being executed by any 
churchwardens can only be good, if at all, under the flat, 
of Car. 2 . which enables overfeers to be appointed for 
townfhips } the flatute of King WtUiam enabling a certifi- 
cate to be granted by the overfeers where there are no 
churchwardens : but as it is not executed by churchwar- 
dens and overfeers, it cannot be fupported with reference 
to the ftat. 43 of Elizabeth appointing fuch ofiicers to a£i 
for the government of the poor. And I alfo think the 
appointment was void, taking it to be made under the fiat. 
13 & 14 Car. 2. ; becaufe that requires at leafi tw'o over- 
feers to be appointed} and it is not fiated that TFi was 
originally appointed with another overfeer, and that fu^h 
other overfeer had died before that time} but that ffZ 
was the only overfeer appointed for the townfiiip during 
that year. Therefore without confidering whether it 
were neceflary for die churchwardens of the parilh at large 
to join in the a£l, at all events this certificate was bad, 
be^ng only made 1>y one overfeer of a townfiiip, who had 


no 
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no authority by the 9 . 6 k of parliameni^. It will be fuffioient 
to decide the other queftion when it beconies neceflary to 
do fo. But for the prefent 1 think there is confiderable 
weight in the arguments urged againll the neceflity of the 
churchwardens of the parifli at large joining in the certtfi- 
•catc with the overfeers of the townfliip. If it were deemed 
neceflary, they would in many inftances have clalhing in> 
terefls. Therefore at prefent I do not conflder that they 
were fuch churchwardens whole concurrence in the certi- 
ficate was required by the flat. 8 £c p If'". 3. 


1802. 


The KjKa 
agautfi 

The Inhaoicanti 
of 

Ct^FTOKo 


Lawrence J. added, that he did not mean to have it 
tinderdoed that he had given it as his opinion that it was 
neceflary for the two overfeers to be appointed by the 
fame inftrument* The cafe negatived the appointment of 
more than one. 

Order of Seffions quafhed («). 

(<a) Vide Rex v. 4 Ttrw Rep. 12, 


The King agninjl Harwood, Clerk, 


^hurfdayf 


defendant was called upon by a rule to flicw caufe where fufficient 
why an information in nature of a quo warranto fhould affidavits to'draw 
not be exhibited agatnft him to (hew by what authority he eir^on toac« 
claimed to be one of the freemen of the city of Litchfield^ •**"*i? 

* qgeftioo, the 

As the foie quellioii agitated at the bar was, whether will grant 

an ioffirmation 

there were fuflicient evidence of an ufer or ufurpation of in nature of a 
the ofEce by the defendant, fo much only of the affidavits though the faa 
as bore upon that point are here Hated ; it having been Mt's^ufur^tion 
admitted on his part that if he had ufed the office in fatSl, th^by ffie 
the merits of the ele£Iion mull be fubmitted to a jury. fwMri^'*t'o thdr 

wformation and helief that tlic defendant was admitted a freeman, and, fworn and inroiled accord* 
iogly y the defendant not denying the fadl when called on by the rule to ihew caufe. 
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By a charter of infpcximus and confirmation of the i. 5 tl» 
Car. 3. the bailiffs and .citizens of Litchfield were incorpo> 
rated by the name of the bailifis and citizens of Litchfield. 

■ The charter ordained that there flionld be two bailiffs ele£led 
annually from among the citizensi andone>and-twenty citi- 
zens ele£|ed, to be named the brethren of the bailiffs of the. * 
faid city, which two bailiffs, and 2 1 brethren for the time 
being (hould be of the common council. It then gave them 
a power to make by-laws for the good government of the 
city, and of all the citizens, officers, &c. brotherhoods, 
and the feveral companies of trades, &c. of the inhabi- 
tants and refiants. The charter alfo contained a claufe, 
that all who fhould be admitted freemen of the ^aid city 
fhould be fworn in before the bailiffs or one of them to 
obey all the conflitutions and ordinances, &c. and that 
none (hould be admitted or continue a freeman before he 
had taken the oaths of fupremacy and allegiance, &c. and 
fubferibed the declaration, &c. before the bailiffs or one 
.of them. It was alfo depofed by orte who had been an 
alderman and one of the brethren for I 2 years, and who 
had ferved the offices of fenior and junior bailiff, that there 
are incorporated within the city eight companies of traders. 
That he always underflood that before a man could be 
made a freeman of the faid city^ it was nccefTary that he 
(hould fitft be incorporated or admitted into one of the 
faid companies j and that bein;x fo admitted into a com- 
pany, he had a right an ! could demand, if duly adniitted, 
to be fworn in a freeman of the company wherein he had 
been admitted before the bailijfsy or one of them, and to be 
inrolledhy the town-clerk of the f.iid cii'fifrom •which time 
he became a freeman of the faid city^ and entitled to the im- 
munities of a freeman, and alfo to the peculiar privileges 
of his own company, as the ci . ponent underflood and be- 
lieved* 
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lieved. It was alfa depofed by oAe of the company of 
fmithsy &c. that at a meeting of the company at which he 
was prefent certain perfons (amongft whom was the de- 
fendant) were propofed to be adniitted to the freedom of 
the company. Then after mentioningfeveral circumfiances 
attending fuch nomination which went to impeach the 
regularity of the proceeding, the alfidavit continued thus: 
“ That the deponent underjlands and believes that at fuch 
meeting on the ill of April laft the defendant Harwood 
and others to the number of feventy and upwards, as he 
hath heard and believes^ were admitted freemen of the faid 
company, and that they have been fince fvvorn and in- 
rolled accordingly, as he hath been informed and believes J* 
The affidavit then fet forth the qualifications required for 
perfons to be admitted freemen, none of v/hich the depo- 
nent believed were pofielfed by the defendant and the reft 
of the perfons fo admitted. The fame iaOs were fworis 
to by others of the freemen in the fame manner. 


180%. 


The Kin« 
Hakwoob. 


GibbSf Adamy Clarke, Dauncey, and Jervis, (hewed caufe 
againfi the rule, and contended chat the profecutors had not 
Iftid before the Court fufficient evidence of the defendant’s 
having ufurped the office of a freeman of the city oi Litcbm 
field to warrant the granting of the information. No a3 
or claim is dated to have been done or made by the de- 
fendant as fuch freeman : and though it would have been 
fufficient if the fa£t ofi his having been fworn in before 
the bailiffs had been poGtively fworn to, yet even that, 
which was capable of being afcercained with certainty by 
reference to the corporation books, was only affirmed ac- 
cording to the deponent’s information and belief. The 
*perfon from whom fuch information was obtained ought 
to have been brought forward j but even his name is not 

men- 
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mentioned : and at Iei.<ft the profecutors (hould have Chevm 
that they had made application for an infpe£tion of the 
corporation booksj and had been denied. This manner of 
fwearingj admitting it to be true and uncontradi£ted at the 
trial, would not be fufficient evidence to be left to the jury 
of the faff of the defendant’s ufurpation of the ofBce ; and 
therefore it is not enough to put him upon his defence to 
the ifluing of the information now. The profecutors have 
been guilty of laches in not having obtained the beft evi- 
dence whicli the nature of the thing admitted of ; and no 
inconvenience can enfue from lapfe of time in denying the 
rule for an information till they can come better prepared, 
the tranfaflion being recent. 

^he Attorney General, Erjhine, Millest and WrotUjley, 
contr^, were flopped by 

^he Court; who faid, that though the affidavits were 
drawn rather loofely, and the fa£l 'of the fwearing in 
might have been brought more precifely before them j yet 
as no anfwer had been given to it by the defendant, who 
had had an opportunity of denying it if the informatiort 
were untrue } and as it was admitted that the merits of 
the ele£lion, if any, were fufficiently brought in queflion 
by the affidavits, they thought that at lead enough appear- 
ed to put the matter in a courfe of inquiry. 


Rule abfolute. 
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A Rule niG was obtained for fetting aGdc an attachment if the defendant’s 
againlt the (lierifF (in a caufe of Clarke v. Pierfon) ci«k"te pu^ln 
for not bringing in the body ; and whether the attachment pullft/ff muft 
■were regular or not depended upon the queftion, Wliether and wnnot 
the putting in of the defendant’s attorney as bail were or p*'®'**** ** ‘f 
were not a nullity ? The plaintiff in the caufe having nullity. 
conGdered it as a nullity, and proceeded accordingly to 
attach the fheriff. 

Mingay and Martyat (hewed caufe againfl: the rule, 
and contended for the regularity of the attachment. 

They faid, that an attorney had been permitted to be put 
in as bail only for the purpofe of furrendering the princi- 
pal (a) ; but not for the purpofe of juGifying, or of corn- 
compelling the plaintiff to except to him, in order to pro- 
ceed againG the fheriff, or to take an aflignment of the bail 
bond. That the rule of Court of Mich. 14 Geo. 2. B. R. 
was poGtive, that no attorney fhould be bail in any a£lion 
depending in the Court. And on a Gmilar rule in C. B. 

Mich. 6 Gee. 2. the conftruflion and pradfice was to con- 
fider the putting in of fuch bail as a nullity {i). 

Efpinajfcy in fuppott of the rule, relied on Thomfon v. 

Kouhelly Eajl. 22 Gee. 3. in this Court (r), to Giew that 
though it were a good caufe of exception to the bail that ' 


{ja^^^achjon V % H'rinder^ 2 Black, Rep% TiSo. 

{^) Fenton V. Buggies, i Bof, (sf FulL 356, fFallacg y# 
^ Bof, Gf 49. 

(c) Cited la Dougl. 466. n% 


one 
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one of them was defendant’s attorney) yet that the 
bail'piece was not a nullity on that account. And 

^/>e Couri, upon reference to the Mailer, confirmed the 
pra^lice to be fo in this Court j and were about to make 
the rule abfoTute for fetting afide the attachment againft' 
the iheriiF for irregularity : but it appearing that the affi- 
davit on which the rule was obtained was improperly en- 
titled in a caufe of fuch an one and another (o) j the 

Rule was difeharged. 


in another caufe of Foxatl v. Bewerman on the fame 
day, a rule was made abfolute on the authority of the 
opinion above exprefied) for fetting afide proceedings on a 
bail bond for irregularity ; the irregularity being, that thd 
attorney’s clerk having been put in as one of the bail, the 
|[ilaintiiF confidering it as a nullity, without excepting fo 
him, took an aflignment of the bail-bond, and proceeded 
accordingly. 

Park and Reader were engaged on oppofite fideS : but 
^he Court faid, the pradice was too well fettled to admit 
of difpute : the plaintiff muil except to the bail, and can- 
ttot confider the matter as a nullity. 

(tf) Vide Fores v, Diemer, 7 Term Repo 66 The chti/lian Rnd fttroamte 
#f the parties muft be inferced io the title of an affidavit* 
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CuNLiFFE, and Malby his Wife, and Ochers, 
(which faid Malby, &c. are Adminiftratrixes 
of J. Houghton, deceafcd,) againjt Sifton 
and Ochers. 

U P O N a rule nifi for fetting afide a nonfuit in this 
caufe, v/hich flood over from laft Michaelmae term, 
Chambte J.» before whom it was tried at the lafl: Summer 
aflizes at Lattcajier^ reported that it was an a£lion on a 
■bond given by the defendants to the inteflate, dated 31ft 
ei February i795> for 600/., to which non eft fadlum 
was pleaded. That the bond when produced appeared to 
be witnefled by Richard Baicy and by Alice Houghtorty one 
of the plaintiffs : and to prove the execution of it the 
following evidence was offered, viz. That the plaintiffs 
had taken out a fubpecna for Richard Batey one of the 
fubferibing witneffes ; and that for the purpofe of ferving 
him with it diligent inquiry was made at the place •where 
the obligors and the Ghligte livedy without having been able to 
obtain any intelligence of Inch a perfon ; who he was, or 
where he lived, or any other circumftance relating to him. 
That the defendants had acknowledged the debt, and made 
SI calculation of what was due for principal and intereft, 
which the plaintiffs offered to prove by letters of corre- 
fponcience ; and as ^iice Hwghfcn, ihe other fubferibing 
ivitnefs, b^r reafon of her iutr-refc as adminiftratrix and 
plaintiff, could not be produced as a witnefs, it was oflered 
to perfect the proof by evidence of her hand-v/riting. 
The learned Judge, upon the authority of Abbot ■v. 
I*lumbt («), thought himfeJf precluded from receiving the 
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evidence of acknowledgment as proof of the execution of 
the bond. He alfo thought that the inquiry after Richard 
Bate was too flight a fovmdation for directing the jury to 
find for the plaintiff upon thereff of the evidence, without 
producing as a witnefs, or proving his hand-writing.. 
Not having however any doubt of the juflice of the de- 
mand, he wiflied to have referred the point for the deter- 
mination of this Court upon a cafe : but there being no 
perfon to confent on the part of the defendants, the learn- 
ed Judge dire£ted a nonfuit, with liberty to the plaintiffs 
to apply to this Court to fet it afide. 

Yates now (hewed caufe againft the rule. The cafe of 
Abbot V. Plumbe {a) is an exprefs authority that an acknow- 
ledgment of the .buiul by the obligors will not fupply the 
want of proof of the execution of it by one of the fub- 
feribing witneffes *, and the only cafes in which evidence 
of the hand-writing of fuch witneffes Jias been holdeti fuf- 
ficient were when they were dead (A), or lived beyond 
fea (c), or had become infamous (d), or were parties inte- 
refted in the fult [e). Tliis latter exception is indeed appli- 
cable to one of the fubferibing witnefles ; but that will not 
take away the necelllty of calling the other, or, in cafe of 
his death, or abfence beyond fea, &c. (which the plaintiffs 
were bound to make out) proving his hand-writing. Now 
here the evidence of inquiry after Richard Bate was not 
fatisfa£bory to the learned Judge ; and therefore it does not 
fall within the di£tum of Lord Kenyon in Barnes v. Trom~ 
pov-ifhy^ It is not fufficient merely to inquire for the fub-^ 

(ii) DougU ax 6* (A) Barnes y, I'rompowfy^ 7 ^ermRep,%^^n 

(f) Ibid* (t/) yones v. Mafotty % Sir, 833* 

(?) Godfrey v# Norrisy x iSfr. 341 and Cofs v* 7 racy j x P. fFiats^ 28^. 

feribing 
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fcribing witnefs at the places of *refidence of the parties* 
it not even appearing that the bond had been executed 
there. But whether or not reafonable diligence had been 
ufed to find the witnefs was a queflion for the opinion of 
the Judge* and he determined in the negative* 

*The Attorney General and Carr contr^. The witncfs 
not having been heard of for nearly feven years, and there 
being no trace to be difcovered of fuch a perfon, the in> 
quiry made for him at the places of abode of the refpec^ive 
parties was ufing the bed diligence which the nature of 
the cafe would admit of ; and the fearch could fcarcely 
have been extended with any profpe^l: of fuccefs without 
fome clue to go by, unlefs perhaps by advertlfements in 
the public papers ; which have never been holden to be 
neceflary. The period of feven years abfence unheard of 
is a fufficient defence to a profecution for bigamy (a) ; and 
was therefore confidered by the Legiflature as affording a 
reafonable prefumption of the death of the patty. T^.'^. 
fame prefumption is .made in other cafes (^). This cafe 
ranges itfelf within the principle of the exceptions laid 
.down by Lord Kenyon in Barnes v. ’Trompo’w/ky ; where 
reafonable inquiry has been made after a witnefs without 
fuccefs, there his hand-writing, if known, fhall be proved t 
but even that is impoffible, if no account can be obtained 
who the witnefs was. In that cafe, no inquiry whatever 
had'been made after the witnefs. Then, if the non-pro- 
du£\ion of Richard Atte were fufliciently accounted for, 
and the evidence fufficient to difpenfe with the proof of 
his hand-writing, the reft of the evidence was as full and 

W Vide flat, I Jac* I. r. if. 

• (^) I Ander*- 20. ft. 42. ‘Th^rKC V. Dy* 185. 65. S. 

Betti. 86. pi. 13Z. 
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fatxifa£^ory as the cafe would admit of ; namelyi proof' of 
the hand-writing of the other fubferibi'ng witnefs, who^ 
had become ihtereiled in the bond after her attellation,’ 
and of the acknowledgment of the bond by the obligors,' 
the defendants^ This latter alone was holden Aiflicient' 
in Swire V. Bell {a)f where from the circumRance of the 
fubferibing wltnefs being ihterefled at the time of the 
atteftation, no other medium of proof was attainable by 
the obligee. The cafe of Abbot v. Plumbe (b) does not go 
the length of excluding fuch tedimony in all cafes, but only 
where the fubferibing witnefll's themfelves or evidence of 
their hand-writing may be procured } and that cafe too only 
goes to rejeft the admilTioii of the bankrupt, who was not a- 
patty to the record. But exceptions have been admitted to 
the general rule ; as in Boivhs v. Langworihy (e), where a 
hill of falc was produced by the defendant himfelf, and re- 
lied on by him on an examination before coin-naldioners of 
bankrupt ; which was given in evidence io an a£lion of 
trover by the afiignees of the bankrupt againd the defend- 
v.nt for the goods conveyed by fuch bill of fale. So in 
Laif/g V. Bainc {ii), judgment was entered up on an old 
warrant of attorney without an affidavit of the fubferibing 
witnefs, who could not be procured } upon proof of the 
defendant’s agreement that it fhould be fo done. 


Grose J. The general principle of evidence is clear, 
that the bed evidence which the nature of the cafe will' 
admit of mud be given. Then apply that to the prefent 
cafe : here is a bond executed, nobody knows where, and 
atteded by a witnefs, of whom nothing appears to lead to 

(-) 5 Tifriw 371, (^) Dougl 216. 

(f) 5 Term 366 a («/) X Boj, iu BulU S5. 
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a difcovery who he was or wliere he lived. But it was 
known where the parties to the bond lived ; and there it 
is dated that diligent inquiry was made after the fubfcrih* 
ing witnefs* and no account could be obtained of him. 
The bond itfelf is dated in Fthruary 17951 and the obligee 
is (ince dead. I do not fee what the plaintilFs could have 
done more than they have. Then if they have ufed due 
diligence without eiFe£l;, that will let them in to fecondary 
evidence. It is plain from the report that the learned 
Judge was not fatisficd with the fird imprelTion of his 
mind} that the evidence offered ought not to have been re- 
ceived ; becaufe he referved the point, and referred it to 
our opinion : and upon more mature conGderation we 
think that the evidence offered was fufficient to entitle the 
plaintiffs to recover. I form this opinion with reference 
to what is daily palling in the world. The frequency of 
written indruments in modern times has made perfons lefs 
careful than thqy ufed to be in the feSeflion of witneffes 

.1# 

to their attedation. It has occurred to me to know*that 
perfons unknown to the parties, fuch as waiters at a tavern, 
have been called in to atted indruments of the mod im- 
portant kind, even wills; where the parties had no previous 
knowledge of them, nor even were apprized that they 
bore the names by which they atteded the execution. The 
difficulty therefore which has occurred in this cafe can be 
no matter of furprize. On the whole I think the nonfult 
ought to be fet aGde ; and poffibly the plaintiffs may, in 
the mean time, be able to procure fbme intelligence of the 
fubferibing witnefs. 

Lawrence J. It is now admitted as a general rule, 
that proof of the acknowledgment of a defendant is not 

O ^ fufficient 
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fufHctcnt in an adlion on a bond without calling the fuh^ 
fcribing witnefs. The only queilion now is on that part 
of the report of the learned Judge^ which dates that he 
was not fatisfied that fudicient inquiry had been made 
after Richard Batgy one of the fubfcribing witncllesy in or- 
der to let in the proof of the hand-writing of the other 
fubfcribing witnefs* who has fince become one of the par- 
ties intereded. Now no doubt that a fubfcribing wit- 
nefs’s hand -writing may be proved, if diligent inquiry have 
been made after him, and he cannot be found. Then the 
quedion is. Whether it be not fufficient to inquire after a 
witnefs whom nobody knows at the place where the 
obligors and obligee lived ? It is dated, that diligent in- 
quiry was made after the witnefs there, but without fuc- 
cefs : then where elfe were the parties to inquire ? It 
does feem that they have done every thing that could be 
expe£led of them ; and if fo, I think they ought to have 
been let into the fecondary evidence offered. 


Le Blanc J. Inquiry was made for the fubfcribing 
witnefs at the only place where it was probable to find or 
heat of him. The only other dep the parties could have 
taken was to advertife for him in the public papers : and 
nnlefs the Court (hould hold that neceffary to be done in 
all thefe cafes, I think the plaintiffs have made all the 
inquiry which could reafonably by required of them. 


Rule abfolute. 
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'J'W’O juftices by an order removed John Turnery his 
wife and children by name, from the townfliip of 
Bramhall in the county of Chejler to the townlhip oi Met- 
ier in the county of Derby. The Sellions on appeal con- 
firmed the order, fubjeft to the opinion of this Court on 
the following cafe : 

The pauper, being legally fettled in Mellory took a 
houfe in Stockport in the county of Chejlcry of the value of 
5/. &-year, which he occupied for more than forty days; 
and alfo took from the owner of a mill in S^ockporty 
worked by a (learn engine, a Jlanding-place in a room for a 
carding machine of his own, which was worked by the ma- 
chinery of the (team engine, and faftcned to the door, 
and the roof of the room. He was to pay his landlord 
2o/. a-year; and agreed with him that each (hould 
the other three months notice to quit. He occupied this 
at the fame time with the houfe for more than forty days. 
There were other tenants who had carding machines in the 
fame room upon (imilar terms ; and they, as well as the 
owner of the mill, were refpe£lively furnifhed with keys to 
it. The owner’s key was a ma(ler-key to all the rooms 
in the milL 
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T^he Attorney General and Littledale^ in fupport of the 
order of Sefllons, maintatnedi that a (landing place in 
a room for a carding machine” could not be confidercd 
as a tenement the occupation of which can give a fettle- 
men t ; being no part of the room itfelf, though faftened by 
temporary fadenings to the door \ and being nothing more 

O 3 than 
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iSbi*' than a mere perfonal liberty to ufe a portable piece of 

The fCmo Machinery in a particular place (as the very name im- 

■ V . ported) in order for the party to avail himfelf of the fixed 

The Inhabitants r t -ii r -i- t- < r», 

. of machinery of the mill to facilitate his work. There was 

MxLx.oft. letting of any thing fixed to the freehold i but a mere 
temporary licence to attach fomething of the party’s own 
to what was fo fixed. No eje£lment could have .been 
brought for fuch (landing place, any more than for a feat 
at a theatre which the party obtains a licence to ufe during 
the feafun: but a tenement mud be fomething of the 
realty, for which an ejeflment v/ill lie ; and of which the 
fheri/f may deliver poiTeflion upon a writ of habere facias 
polTefiionem. This cafe falls dire£lly within the principle 
of the dccidons iti Rex v. Dodderhill (o), and Rex v. Thr* 
drhigg {b). In the former, the renting by a needle-maker 
of two out of fix po'mtiug-places in another’s mill was 
holden not to be the taking of a tenement within the (la- 
tute; though the machinery there ufed was the mill-^ 
owhev’s, and part of the thing let ; which made that cafe, 
if any thing, ilronger than the prefent In favour of the 
fettlement. It is probable that the pointing-places (which 
were deferibed as frames of wood fupporting fpindles on 
which grinding-ftones turned with great velocity by means 
of leathern limps communicating with the great wheel of 
the mill) were fafiened in fome manner to the door, from 
the way in which they were worked : but in R. v. Tarde^ 
tiggi the runner (rented alfo by a needle-maker) was ex- 
prefsly lined to be a piece of machinery ferewed down to 
the floor : and yet it was holden not to be a tenement, the 
renting of which, though in conjunflion with the exclu- 
five ufe of a room in another’s mill, would give a fettle* 

(d) 8 Tfi m 449. (i) Ante, i vol. 5x8. 

ment; 
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^ent. Lord Kvnyon faid, that the contrafl was in c(Fc£l 
no more .than a licence to -ufe a particular part of the ma- 
chinery of a miJ-l, and was no more a taking of a tene- 
men.t than if a rhan contracted to pound in a certain 
mortar, or ufe a particular griiuUng-ftone in a mill. This 
is not like the cafe oi R^x v. Whitechapel {fi) ^ for that was 
the taking of the room itfelf, though to be u*fed for a patr* 
ticular purpofe and at certain times. 

Erjkine^ Balguy^^mdi Hilly contra, endeavoured to dldin- 
guifh this from the cafes of R.y. Dodderhiil {b)y and R. v, 
Tardebigg {c)y on the ground, that in thofc cafes the takings 
were" of the particular pieces of machinery called the run^ 
nersy and the pointing placesy which were mere chattels, 
and no part of the mill itfcif: whereas here the taking is 
Jlafiding-phice in the room of the mill, which is necefla- 
rily a taking of part of the mill itfelf, though for a parti- 
cular purpofe, namely, for the purpofe of putting up iu 
fuch room a machine to be worked by means of the nillJ- 
wheel. The Gar*ling macliine could not have been the 
fubjecl:- matter of the letting, becaufc that was the pauper's 
own : the only thing therefore which could be let w^^s the 
place in the room wdiere it was to be fixed ; the taking thrre- 
forc was of t!)at part of the tcxicment itfrlf, and not of thp 
machinery, as in the former cafes. Thf^n the particular 
ufe which was to be made of the jj:irt of the room fo takei^ 
cannot vary the efieft of the contrail of letting. The ufe 
of a tenement is more or Jefti ilmitotl in moft cafes: that 
was no objrition in Rex v. ^rhitechape! i^a) to the gainiii;» 
of the fcttlement ; and in R. v. ^ardeliggy Lawrence J, 
diftingniflied that from the 1i'lji;et L>p:l,c‘^(c, bccaufcit was 

[■>'. -r. n.a i C:-rp. i /’ T54. ,.v) S T,rff, ■/>. 419. 
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not ftated that the runner was in the packeting-room 

which was appropriated to the pauper’s ufe. Xhaiwrence J. 

, That obferration was made by me in anfwer to an argu- 
:7m lnh*bitaats 

of ment urged at the bar, that as the value of the fitting- 

***** rpom was enhanced in the one cafe by the ufe of the fur- 

niture and the fire which was to be provided by the owner, 
fo in the other the value of the packeting-room might be 
enhanced by that of the ufe of tlie runner. But T did not 
mean to give any opinion, that fuppofing the runner had 
been found to be placed in the packeting-room, the refpec- 
tive values of each, which were diflindily found, could be 
added together, and applied to the packeting-room alone.]] 
Here the value of the thing let, which was part of the 
room itfelf, is fulFicient to confer the fettlement. The 
terms of the contradl alfo (hew that the thing let was the 
room and not the machinery j for there Was to be three 
months to quit refpedfively ; which could not apply to the 
machine, that being the pauper’s own property ; and fliews 
that the parties intended to contradk for the ufe of the 
freehold itfelf. Suppofe one having furniture of his own 
took an apartment for the exprefs purpofe of placmg it 
there j that could not be coniidered as any other than a 
contradl for the room itfelf, and not merely a perfonal li- 
cence to place the furniture there. This cafe comes di- 
redlly within the principle of Rex v. Tolpnddle (a), and that 
clafs of cafes. The taking of fo many cows cannot be 
any other than a mere contradt for perfonal chattels ; but 
if the taking be of cows to be fed in certain pallures, that 
has been holden to be the taking of a tenement ; being in 
eflFedt a renting of the growing produce of the pallure, to 
be taken, as luoxA Kenyon faid, by the mouths of the cows. 
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So here, though the taking of a movable machine will not 
give a fettlement) yet if the contra£t be for a certain part 
of the freehold for the purpofe of placing and uGng the 
machine there, the legal polTefllon of the freehold pafles 
to fuch fpecial occupier, as much as if it had been a gene« 
ral taking. In R. v. Piddletrenthide {a) the taking of a 
. rabbit warren was deemed to confer a fettlement, although 
it was exprefsiy found in the cafe that the pauper had no 
right in the foil, except that of entering upon and killing 
the rabbits there; the landlord conftantly depalturing 
the lame, and ploughing fome part thereof. BuUer J. 
there faid, that the true queilion was. Whether the con- 
tra£t were to receive profits out of the ufe of the land. 
Now here the proGt was derived out of the ufe of the 
freehold as much as in that cafe. 

Grose J. The queilion is, Whether what the pauper 
contracted for were a tenement ? The magillrates (late it 
to be a Jlanding place in a room in a mill, for the purpofe * 
of placing there a carding machine of his own, which was 
to be worked by the means of the general machinery of the 
mill. Now what is that more or lefs than contracting for 
a liberty to go and (land there for the purpofe of working 
at his trade ? It has been attempted to dillinguifli this cafe 
from thofe of Dodderhill and Tardebigg, which are admit* 
ted to have been properly decided : but I have lillened in 
vain for any folid diltinSion to be (hewn between them : 
and we mull take care not to give way to refined and fubtle 
dillinClions on thefe fubjeCls, which at lad leave the ma- 
gillrates below no clear rule to go by. Therefore, without 
entering into any further reafoning on the fubjeCl, which 
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will only furniOi frclh arguments for doubts on future oa« 
calionsy I think this was a cpntradl for nothing more than 
a liberty for the pauper to Hand and work his machine 
in a room of the mill ; and that; ijt conferred no fettlement 
upon him. 


Lawremcs J. This cafe is governed by thofe of R. v. 
Dodderhill and R. v. ^ardebigg^ from which it has been 
endeavoured to dillinguilh it by faying that thofe were 
only licences to ufe certain machines belonging to the 
owners of the mills } whereas this is a hiring of part of 
the mill itfelf; becaufe it cannot be fuppofed that the pau- 
per contra^led for a licence to ufe his own* machine. 
But it is to be obfervedj that the contra£l here is not pre- 
tended to be for the ufe of the pauperis own machine, but 
for a licence to make ufe of the (team engine of the mill, 
by applying to it his own machine. Now what di(F(.r» 
ence can there be between a licence to ufe another’s 
•" machine* and a licence to apply the party’s own machine 
to the machinery of another’s mill ? But it is faid* that 
the pauper contra£led for the Aanding- place in the room 
where the machine was to be put. To be fure he mud 
have a place to (land and work the machine, other wife 
the contrail was abfurd and nugatory : but how does that 
differ from a general licence for him to ufe the machinery 
there ? Therefore on this plain ground, that the pontra^c 
was for a mere licence for the pauper to ufe the machinery ' 
of the mill, and not a letting of any part of the mill 
itftlf, I am of opinion that no fettlement was gained in 
Stockpart, 


Le Blanc J. The fubdance of the contrail was for 
tlie ufe of the maolmicry, and not a hiring of any part of 

ibe 
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the room in the miii< It was a hiring of the ufe of the- 
tnill-owner's machinerf » as in the other cafes referred to ; 
with this difference, that inftead of uHng the owner’s 
machine, he was to apply his own machine to the moving 
power of the mill, in order to enable him to work it with 
facility. But whether he contradled for the ufe of the 
>jnUl-owner*s machinery direfily, or by the intervention of 
feme other machine of his own applied to the other, is 
exactly the fame thing. 


i8q2. 


The Kik'O 
agahtfi 

The InhabiUfiU 
of 

Mellor. 


Order of Sellions confirmed (a). 


(fl) Vide P;x V. T/je InhahUanti of Londonthorpe^ 6 ^‘ermRep. 377, where 
the Court held, that the value of a poil wind-mill erected by a tenant on land 
Tented by him, (which land in itfelf was under the value of jo /. per annum,) 
could not be taken Into the account fo as to laife the annual value above that 
fum; it being a mere perfonal chattel, not h<cd to the freehold, which the 
tenant was at liberty to remove at the end of his term, and therefore no 
tenement* 


The King cgainjl Picton. 


Pf'cdr.ffdjy^ 
fe/f, 3d. 


^I^Convifllon on the game laws, removed into this court 
by certiorari, was as follows : 

{Surry.) Be it remembered, that on the i6th of Sep^ 
tember in the 41 Geo. 3. &c. at, &c. D. of, &c. came 


If the con vising 
magjflrate give 
a proper d ue to 
the time of the 
coiivl^ion upon 
the face of it, 
and afterwards 


before me J3. one of the juftices, &c. and then and 
there gaVe me the faid juftice to be informed that one 
Ci^far Picion of, &c. within three months laft paft, to wit, 
on the 1 6th of this fame month of September ^ in the faid 
41ft year, &c. the faid Cafar PtSion not having then lands 


add an impolhble 
d-itc to th?. lime 
when he fet his 
hand and feal to 
the convidtion 
(being bef-re the 
oftence commit- 
ted), ihc latter 
m-i} be rejedted 


or tenements, &c. (negativing the qualifications in the I 
ftatute 22 & 23 Car. 2. c. 25.) did, at. See. keep and ufe 

the witnefs was examined on oath, without ftating that the magiihate had authority to admini- 
Aer the sath* 


I 


a ccr- 




The Ring 

t^JLCTOSu^ 
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a certain gun to kifl and deftroy the game, againft the 
form of the ftatute, &c. ; whereupon the faid C. P. after- 
wards, to wit, on the fame i6th day of September t in the 
41ft year, &c. at, &c. had notice of the faid information 
and of the oflFence therein charged upon him as aforefaid, 
and was then and there by me the faid juftice in due man-, 
ner fummoned to appear before me the faid juftice at, &c. 
to make his defence to the faid charge contained in the 
information aforefaid. And thereupon afterwards, viz. 
on the 26th of September^ in the 41ft year, &c. at, &c. he 
the faid C. P. being daily fummoned as aforefaid in this 
behalf before me the faid juftice appeareth and is prefent, 
in order to make his defence againft the faid charge, &c., 
and having heard the fame, he the faid C. P. is alked by 
me the faid juftice if he can fay any thing why he Ihould 
not be convi£ted of the premifes above charged upon him 
in form aforefaid: who pleadeth that he is not guilty of the 
faid offence. Whereupon I the faid juftice, at the fame time 
and place, viz. on the faid 25 th of September in the year 
aforefaid, at, &c. do proceed to examine into the truth of 
the faid complaint contained in the faid information in the 
prefence and hearing of the faid C. P. ' And thereupon 
one credible witnefs, to wit, J. C. of, &c. cometh before 
me the faid juftice, and before me the faid juftice upon 
his oath, &c. by me the faid juftice adminiftered, in the 
prefence and hearing of the faid C. P. depofeth, ‘See. that 
the faid C. P. on the faid i 5 th day of September In the year 
aforefaid, at, &c. did keep and ufe a certain gun to kill 
and deftroy the game. (And then proceeded to negative 
feverally the defendant’s qualifications according to know- 
ledge or belief.) And the faid C. P., although called upon 
for that purpofe, doth not prove that he was qualified to 
keep and ufe the faid gun for the purpofe aforefaid by any 

of 
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of the means herein before-mentioned ; nor (hew any rea- 1 

fon to me the faid juftice why he (hould not be convi&ed <xte ICiho 
of the faid offence : nor does he offer any evidence what> 

' PiCTOKo 

foever before me^ or require time for the produ^ion 
thereof: and thereupon I the faid jullice do adjudge that 
the faid C. P. was and is unqualified, and guilty of the 
■'^^flence aforefaid. And therefore the faid C. P. on the 
faid 26th of September in the year aforefaid, at, &c. before 
me the fame jufflce, by the oath of the witnefs aforefaid, 
according to the - form of the flatute. Sec. is convi£led 
thereof : and for his offence aforefaid hath forfeited 5 /. to 
be diffributed as the (latute. Sec. directs. In witnefs 
whereof, I the faid juffice to this prefent record of the 
convi£lion aforefaid have fet my hand and feal at. See. 

/be day November, in the year aforefaid. 

J.B. (L.S.) 



Manley took feveral obje£lions to the conviction, the 
>al of which were, ill, that the conviction was 
^n the 4th of November i in the year aforefaid, which 
bjpfeference mult be taken to mean the 41 Geo. 3. and 
therefore before the oflFence committed, which was not till 
the 16th of September following. R, v. Kent, 2 Ld. Ray. 
1546. And this cannot be rejected as furplufage, becaufe 
the time of the conviction, as well as of the offence, ought 
to appear. Rex v. Pullen, Salk. 369. adly. It is not 
itated that the magillrat^ had jurifdiCtion to adminilter 
the oath. 


The Court faid, that as to the firll objection, it was ex- 
prefsly dated that the offence was committed on the Kith 
of •September, 41 Geo. and that the magidrate, after 
fummoning the defendant and examining the evidence, 

2. &c. 
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Bee. OH the 'i.6th of the fame September cohviffed the defend- 
ant of the offence. What follows therefore as to the date 
tit fetttng his hand and feal is infeniible, and may be re- 
je£^ed as furplufage. That it was immaterial when he 
put his hand and feal in point of form to the conviAion. 
That as to the other bbje£kion, the conviction was in the 
'common form in which many others were drawn. The 
aCt of parliament gives the magiilrate authority to admi- 
niffer the oath in that refpeCt. 


Marryat was to have argued in fupport of the con- 
viction. 


Conviction affirmed. 


*7. 6th’. King agaitiji The Inhabitants of Minworth. 


Kenting a dairy 
•(including x\\r. 
cows and their 
pafturc) at above 
JoA a* year in 
vMue^will not 
confer a fettle- 
ment if the an* 
nual value of the 
landa on which 
the cowt were to 
be depafturei 
were under lo/. 


►J'WO jufticcs by an order removed James Fieldt . 

wife and children by name, from the townfl|aj|||||M 
Mhi'worth in the county of Wamvich to the townui|||Bt 
Worley Wigorne in the county of Worcejler, The Scffiohs 
on appeal qualhed the order, fubjeCt to the opinion of this 
Court on the following cafe : 

The pauper, being fettled in Worley Wigorne^ afterwards 
rented, under a verbal agreement ixom Lady-day 1800 till 


fix weeks after Michaelmas 1 800, two cows, at the rate of 


five (hillings a cow per week, of J, Griffiths, who was the 
tenant and occupier of certain lands in Minworth. It was 
alfo agreed between the parties, that the owner of the 
cows (hould feed and fupport them ; and for that purpofe 
fuch cows (hould feed and depafture in the lands of Griffi 
fiths called the 7v)o PinaUs and Top Ropes, and alfo in 
certain other lands called the Lower Ropes and Minworth 

Field, 
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/•U/J, after the faid lad •mentioned lands (hould be mown t 
all of which lands v/ere in Mimuorthi but the lands on 
which the faid cows were fo depaftured were not Of the 
annual value of lo/. Griffiths was not to feed any other 
cjittle in any of the above^mendoned lands whilft the 
fame were depaftured with the cows lb rented by the 
••pauper. The contraft continued in force for the fpace 
above mentioned, during the whole of which time the 
pauper relided in Mimuorth. 


iftos. 

TheKiHO 
The lohaKHaatt 

of 

MivwobtO* . 


Erjkine and Reader^ in fupport of the order of Seflions, 
contcnded^that the renting the dairy in Minnvorth gave the 
pauper a fettlement there, although the value of the lands 
on which the cows were depaftured did not amount to 
sol. per annutn. The cafes of Rex y , Eiddletrenthide {a) 
and Rex v. T dpuddle [b) mull govern the prefent. In the 
latter, which was the cafe of renting a dairy, the annual 
value of the land dW not appear (c). \Grofe J. It was 
tajeen for granted there that the value of the land was lo/. 
a-year j and the attention of the Court was not called to 
any other view of the C3fc.3 At any rate, in the former 
cafe of the rabbiNwatren, the value of the land was well 
known to be little or nothing, and that the foie profit was 
derived from the rabbits. Befides, it has been always 
holden fuflVeient to confer a fettlement, that the annual 
value of to/, has arifen from fomething conne^Ied with 
* the realty, thougli no part thereof j as in the Whitechapel 

{a) 3 TermRip, 771 . (^) Rep. 671 , 

(c) That fa£t was not dated in the cafe } but it appears by a note in 
p. 672. of the report, that to a queAion put by the Court to the bar, ic wa» 
admitted that the annual value of the Uod in that cafe was more than 10/. 
This note was referred to by Clarke^ who was ta hare arj^ued a^alnft the order 
of Seflions upon .the prefent occahons 

cafe. 




.. The King* 
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cafe (0), where the 'furniture and firing faund in the room 
contributed to mahe up the requiHte value of the tene> 
ment. So in R. v. North Bedburn (i), a /and fait colliery 
leafed to the pauper was holden to be a tenement of fuffi- 
cieat value to confer a fettlement, although the value of 
the land itfelf, apart from the flock of horfesy gins» ropes^ 
and other things ncceffary for the working it, was affirmed, 
to be under the annual value of xol. 


Clarke contra was flopped by the Court. 

Gross J. This cafe is very plain. Unlefs the pauper 
occupied a tenement of 10/. a-year value he could gain no 
fettlement. And that fa£l is exprefsly negatived ; for it is 
dated that he rented two cows, which were to be fed on 
particular lands, and that thofe lands were not of the a^ 
nual value of 10/. That makes an end of the queflion. 
The principle on which the renting of dairies (as it is 
called) has been holden to confer a fettlement is, that in 
truth and cfFe£l it is a contra£l for a certain interefl in the 
land to be enjoyed in a particular manner : that alone con<K 
ftitutes it the taking of a tenement : and in *each of Ihe 
Cafes which have been decided on that ground it was un- 
derdood that the land Itfelf was of the requifite value. 
Then in analogy to all the cafes in pari materia we are 
bound to fay, that the pauper did not gain a fettlement by 
the renting and occupation in qaeflion. 

Lawrence J. In the cafe of STZv King v. TolpuddU^ 
the ground on which the Court went was, that the con- ' 
tra£l there dated gave the pauper a right to take the pro- 

(rf) llil. 7.6 C€9. 3, 154.^/p 194. 

(h) E* 2 J\CcQ. 3 . zConJi, 155 , 


duce 
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4luce of the land by the mouths of the cattle ; and that it 
was the fame as if he had rented fo much pafture for his 
cows to the value of lo/. a<year. The value of the cows 
hired was never taken into conlideration as forming part 
,of the value of the tenement. Nothing can be concluded 
againft this from the cafe of King v. North Btdhurn, 
For it feemed to be the obje£l; of one of the parties at the 
Sellions to diftinguilh between the value of the land and 
of the things leafed with the land ; and the Seflions let 
them into that evidence (being parol evidence of the leafe 
which the lefibr had refufed to (hew, and which was not 
then produced)} and this Court held that the Seflions had 
done right. That rather fliews that the diftin£lion was 
confidered to be material : but it was not eftablifhed in 
point of fsi€t. The cafe of the warren falls under a differ* 
ent conflderation : the produce of a warren is the rabbits 
as much as the produce of a fifhery is the fi(h. But that 
is not like a contra£t,for the hire of cows. 


The 


Lb Blanc J. In the former cafes the Court held that 
the renting of a dairy with land which was of the annual 
value of lo /. was the fame as renting land of that value* 
the produce whereof was to be taken by the cows. But 
is not like a contrafl for the hire of cows with the 
ufe of land under the value of lo /. a>year. With refpe& 
to other cafes, where the value of land has been raifed to 
amount by things e{e£Ud upon it, the Court has re* 
fiffced dxe attempt to feparate the value of the land from 
that of the eie£Uons attached to it. Such feems to have 
been tire cafe in R» v. North Bedburn. But that differs 
. ^ceatly from the prefent cafe, where the renting is of cows 
tvhidi are not annexed to the land. 

Order of Seflions quaihed. 

P 


VoL.n. 
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The Kino againji Macleod. 


A deAndant in a 
annm profectt* 
tion cannot carry 
down the nifi 
f Hiia record to 
trial by provifo. 


defendant was in cuftody in execution of feveral 
fentences for mifdemeanors, of which he had been 
convifled ; and had pleaded not guilty to an Information 
filed againfl: him by the Attorney-General for a libel, in 
which notice of trial had been given on the part of the 


Crown to the defendant feveral terms ago, which had been 


renewed at feveral intermediate Httlngs. Whereupon on 
a former day of this term 


Seott moved for a rule (in fuhflance) calling on Mr. 
Attorney-General to fhew caufe why a day (hould not be 
peremptorily fixed for the trial of tins information. This 
motion W’as grounded on a long aflidavit of the defend- 
ant, dating the feveral fiages of the proceedings which. 
* had hitherto been had, and the different notices of trial 
given } and complaining of the hardfhip, expence, and 
vexation whicli he had thereby fufiained. And the rulo 
was framed upon what is dated to have been faid by the 
Court in the report in 6 Mod. 247. in the cafe of *The 
^teen v. Sir Jacob Banks t ** that in all indi£lments or 
<« informations here, &c. the defendant has no other way 
to haden on his trial but by application to the Court ; 
who, upon hearing the rcafonsof Mr. Attorney-General^ 
*< will, as they fee occafion, either give him further tlme» 
or fix him a day peremptorily for the trial, or give the 
** defendant leave to bring it on himfelf.” And at the 
fame time Scott faid, there might be great doubt as to the- 
authority of the decifion in Kex v. I>yde (a), that a defend- 


ant 


(.a) f'Xsrmlief. 66 r- 



tN TM8 1?oRTT*s£coND Ybar ov GEORGE III. 

ant could not carry down the nifi prius recorttto trial by 
provifo in a cafe where the Ring was party, which he faid 
was not warranted by the authorities referred to in the 
report of the cafe. 


ticia. ' 

TheKji«a. 
dgaUkft \ 


^he Courtf (after confulting the oflicers of the crown- 
office) faid, that there was no inftance of fuch a rule as 
that now prayed for having ever been granted. That what 
was faid in the report of Rex v. Sir Jacob Banks in 6 Mod. 
muft be underilood as referring to trials at bar. That it 
did not occur to them how this Court could exercife a 
jurifdiflion Over the Judge preGding in the Court at nili 
priuo b^ore whom the niG prius record would be, fo as to 
govern his difcretion as to the particular day when the 
information in queftion (hould be tried. That if the de- 
fendant firft (hewed any ground to the Court for dire£l- 
ing a trial at bar, it would-be afterwards competent to him 
to move the Court to Gx a particular day for it, as they 
might regulate the method of their own proceedings* 
But that if the defendant were not inclined to adopt this, 
which occurred to them as the only mode by which he 
eould obtain the objeft which he prefled ^ for j and his 
counfcl really meant to contend that the point ruled in 

_ 'i 

the cafe of The King v. Dyde was not law, (which was 
Jiowever recommended to his re-confideration) they would 
grant a rule to (hew caufe why the defendant (hould not 
be at liberty to proceed^ to trial by provifo at the Gttings at 
nifl prius after this term. 

The defendant’s counfel aflenting to accept the rule in 
this form, it was accordingly granted. 


, The AttorneyGeneral and Garromt now (hewed caufe 
againfl; the rule ; and after going at length into the reafons 

P 2 which 




^heKiKG 

agahnp 

IJIaclsoo. 
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which had induced the poftj^nement of the trial from 
time to time, fome of which had originated with the de- 
fendant himfelf, and all of them accounting fatisfaf^orily 
for the delay which had arifen, fo ;is to do away any impu- 
tation of wilfulnefs, or intentiqn to harrafs the defendant • 
they were proceeding to fapport the authority of the de- 
cidon in Rexn.JDyde^ which was in point againlt the pte- 
fent application ; when the Court faid, that it lay upon the 
defendant’s counfel to difprove that authority. They 
therefore concluded by obferving fhortly, that the very 
report referred to in 6 Mod, of Sir Jacob Banks's 

cafe (a), dated that there could not be a trial by provifo 
in the King’s cafe, becaufe there could be no laches im- 
puted to him : and that the red of what was there dated 
had already received an anfwer from the Court. That the 
authority of R. v. Dyde was alfo fupported by 2 Haiok. 
c. 41. 10 . as well as by 2 Injl, 424. 

Zcott in fupport of the rule (being delired ' by the Court 
to confine himfelf to the quedion. Whether they had au- 
thority to permit the defendant to carry down the record 
to trial by provifo in a cafe where ^he Crown was profe- 
cutor), contended that an information by the Attorney- 
General ex oflicio, was, when filed, fubjefted to the gene- 
ral jurifdi£lion of the Court in every refpedl, the fame as 
any other proceeding ; and that it was part of the*eflen- 
tial conditution of the Court that*thcy fltould have power 
to direft the form and manner of proceeding to trial in 
fucli way as would bed promote the ends of judice, and 
prevent opprelfion on the defendant. In 3 Com. Dig. In-‘! 
formation^ D. 4. it appears that an uiformation filed by 

(«) Reported a'fo in 3 Ld- ioS», 1 Zstlk. and ll 33- 

the 
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Attorney.General may be qaaQied by tbe Coort upon 
caufc fliewn ; for which is cited Fountaitf% cafe, i 
152. It follows then, that if the Court may quafli the 
information altogether, they may dire£l when it (hall be 
tried in the fame manner as in other informations at the 
fuit of private profecutors. The cafe of R. v. Dyie (a) was 
the fir ft dire£l judgment on the point : it pafled without 
argument, and is not warranted by any.precedent. The 
only iiuthorities referred to are thofe of Sir yacoi Banks’s 
cafe, 6 Mod. 247. and 2 Injl. 424. In the firft, the only 
quefiion before the Court was. Whether there (hould be 
a new trial, the firft having been had by furprize on the 
profecuxor : which was accordingly granted. The in^ 
diftment there which was originally found at the Selllons 
had been removed hither by certiorari at the inftancc of 
the profecutor, who was a private perfon, and who had 
made no default before trial. Now in no cafe can a defend* 
ant carry down a record to trial by provifo, till the profe- 
cutor or plaintiff has made default at one trial. What- 
ever therefore was faid as to the inability of a defendant 
to do this in a profecution at the fuit of the Crown was 
an obiter di<£Ium. But if that were entitled to confidera- 

• 

tion, the fame confideration is alfo due to what was alfo 
faid, that the Court upon application of the defendant 
would, if they faw occafion, fix him a day peremptorily 
for the trial, or give him leave to bring it on himfelf. 
Then as to the other authority relied on in 2 htjl. 424. it 
has no relation whatever to trials by provifo ; but merely 
ftates that a writ of nifi prius (hall not be granted where 
the King is party, without a fpecial warrant from him, or 
f^e affent of ^is Attorney-General. 


R9I 
1.802. 
Tfis King 

MUifEfLXOR. 


(tf) 7 T'tf/m Rep. 66 (• 
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i8o*. 


The K.fNG 
aimrnft 
]VlACL£Oi>. 


Grose J. The triarbjr provifo {a) it is well known was 
given in order to prevent defendants from being opprelTed 

by 


(<2} The trial by provifo takes its name from a chufe in the diftringaa 
which provides that if two writs come to the Aierlff he fhall only execute and 
return one of them* Vide % Tidd*s Prac. 686* cites z LiL P. It. 6iz. 617* 
that Is, If two writs come to the iberiflFin the fame caufe, (the one being 
pofed to be delivered on the part of the plaintiff, the oilier on the part of the 
defendant,) he fhall fummon but one jury for the trial of the IfTue. ‘I'rialpey 
Paisy 71. But the trial (hall in all cafes be by the plaintiff’s record. If he en- 
ter it in time. TiJd's Prac, tb. In no cafes is the trial by provifo grantable 
to the defendant unlefs there has Been laches In the plaintlfl', Z)y. 215. b% 
Staundf, P. C. 155. except in cafes where the defendant is an a^or, as in 
replevin, prohibition, and cuare impedit. ibid, and 2 Uatuk. ch. 4/. f. io« 
1 do not find it anywhere ilaied how foon after the flat, of JVeftm. 2. c. 30* 
(13 Ed* I.)* which gave the writ of nlO prlus, as it has been long called,^ 
(2 /«/!. 424* ) the practice of trial by provifo prevailed. By the ftat. 2 Ed, 3. 

l6« it was cna^ed, that inqiieils in plea of land -Hiould be taken as well at 
the requell of the tenant as of the demandant. In the %U, 6. it was refolved 
by the court, on complaint of the defendant, that the plaintiff had kept back 
the writ fo that the fheriff could not ferve the jury with procefs, that both of 
them fhould have wtits, with a provifo that the fheriff fhould only execute* 
one of them* 8 Htn% 6. 6. Bro, Procejty pL 56. The practice is alfo recog* 
nlzed in feveral cafes in the year-books. *Teptp. JJen. 7. cited in Staundford't 
P. C, 155. and by the flat. 7 6f 8 IP'. 3 c. 32. which ena^s, That if any 
« defendant or tenant in any aHhn depending in any of the faid courts (i. c, 
of ffyimhijier), fh dl be minded to bring to trial any iffue joined againll 
him, when by the courje in any tj" the /aid cwti he may laivfuUy do the Jams 
<< by provifo \ fuch defendant or tenant fhail or may, of the lifuable term next 
<< preceding fuch intended trial to be had at tlie next aflizcs, fue out a new 
s* venire facias to the flieriff in form aforefaid by pt'jvijo,^' &c. All the 
books before referred to which touch on that branch of the fubjcdl which waa 
in judgment in the principal cafe, and other authorities, agree that there can 
be no trial by piovifo againfl the king, (unlefs by his fpeciaJ warrant, or the 
aficntof his aticrney-general, (Fitx, R, B. 241.) becaufe no laches can be 
imputed to him. Whether tills rule applies as well to private profecutors is 
not fo univerfally agreed. An anonymous cafe In i Sid. 316. fays, that the 
court held that the defendant in an indidlment for perjury might try the iffue 
by proyifu the profecutpr would not try it. And fuch I am informed is 

the 
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by the laches of plaintifiTs; and if the defendant could haVc . 
(hewn himfelf entitled to it) we (hould not withhold- from 
him his right; for Judges as well as all others are inte- 
refted that every thing (hould be done according to law : 
but if the law does not authorife us to grant what is 
prayed for, we cannot ufurp that power. Now Lord Coke 
in his Comment on the Statute of Wejlminjler 2., grant- 
ing the writ of nift prius, fays that a nih prius (hall not be 
granted where the King is party, or where the matter 

the prevailing pra6\ice in the Crown-oHice in the cafe of private profecutora 
xnalclng one default In not proceeding to trial. For In truth the king Is no 
otheritfife Inteicfled in the liiditSttnciit than in point of common juHice# 

3 Salk, Yet it is to be ubferved, that the general authorities referred 

to fpeak in general terms of there being no trial by provifo where the king is 
party » without dKlinguKhlng between public and private profecutlons* To 
which may be added i Ventr, 315. and 1 Ktb*, 195* and It was once doubted 
ID Che cafe of a qui tarn information* becaufe the queen was quodam modo a 
party to the fult. 2 Lton» no. Perhaps it may be thought that Independ** 
enc of any queilion which may arife upon the ancient pra^ice of the court 
iince the flat, of Weftm, in this refpe^* the prefent practice of the Crown* 
office may in part be referred to the ftatutes ^ c* 11. and S & 

9 IV. 3. €• 33* which diredl tliat no indifiment or prefentment found at the 
quarter feffions fliall be removed Into this court by certiorari at the inltance 
a defendant until he ihall have entered into recognizance* 8zcm ih a cer* 
tain fum to appear and plead in B, R., and at his own colls and charges ro 
caufi and procure the iffue joined therein to be tried at the next ajjbtet after 
Jucb certiorari rcturnahUy or at. the fittings* &c. if the court if R« 

fhall not appc&nt any other time for the trial theref^ ^ r. Hut thefe flatutet 
will not folve the difficulty 3 for they relate only to indictments removed at 
the inftance of defendantsy where the record is made up by them (not by pro* 
vifb* but purfuant to the ret^gnlzance*} without any laches having occurred 
in the profecutor. And the iiatutes have no rdaticn to informations or in* 
didtments removed by tlie profecutor* where after one default by him the 
defendant makes up the recoid by provifo. At any rate, however* it Teems 
that in all cafes the attorney -generars warrant is necefTary for the trial at nifi 
prius 3 {^Salk, 652.) which as it is faid implies the confent of the crown to try 
the caufe la the country. 

P4 
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tSoi* Cdueheth the right of the King, without his fpecial war* 
rant, or the afTent of his Attomer-General. This is 
4 fain/( founded on the known rule, that no laches can be imputed 
■MaeLKOB. King. And no other law has given the defendant 

this privilege. The fame doctrine is corroborated by what 
was faid by the Court in Rex v. Sir Jaceb Banksi that 
there could be no trial by provifo again (1 the Crown ; for 

which Ptywell J. gave the reafon {a) I have before ailign- 

€ 

ed ; becaufc a provifo implied laches, which could not be 
in the Crown. Then came the cafe of 7'Ae King v. Dydct.. 
which is an exprefs authority in point. It is faid, that 
that cafe paiTed without argument : but confidering the 
chara£ter and talents of the defendant’s counfel in that 

' f 

cafe, it cannot be fuppofed that he would not have argued 
the point if he had thought it tenable : and it is too much 
now to eontend againft the authority of the cafe, as not 
having been refifted, when the matter was thought even 
by the defendant’s couiifrl to be too clear for argument. 
And even now that the queilion has undergone revifion, 
not a (ingle authority has been produced in fupport of the 
rule. Nor can I (ind any cafe where a defendant has 
taken down the record to trial by provifo as againd the 
Crown. In faying fo, I do not mean to be underdood 
to include the cafe of profecutions at the fuit of private 
perfons : thofe may admit of a different conllderation ; 
but I believe no fuch cafe ever exifled where the Crown 
was the real profecutor. It is unneceffary to enter. into 
the particular merits of thi.s cafe, or the complaint of op* 
predion on the part of the defendant. What has been 
faid by Mr. Attorney General is perfe£Hy fatisfa£lory on 
that head. It is fuiEcieiit to obferve, that we cannot 

(a) zLd. Ray. 1083 . 


grant 
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grant the remedy prayed for. T(^ere is however a re^ 
siiedy ( 0 } which the law and the books point out to the 
defendant, if he can (hew a cafe of grievance to the Court 
to entitle himfelf to it. But whatever perfonal inconve- 
nience he may have fufiered by the delay, we have no au- 
, thority to give him redrefs by this mode. 


1802. 

ThefCmo 

Macksos*. 


Lawrence J. This is a dry queftion of law as to the 
praflice in thefe cafes : we cannot alter the law } we can 
only pronounce what we find it to be. For this purpofe 
we cannot do better than look to the opinions of our pre- 
decefibrs, and particularly to what was faid by Lord Holt 
iti Sir y^fob Bani/s cafe, which is very clearly reported in 
** That in civil a£tion8 the defendant cannot 
carry down a caufe by provifo till there be a laches in the 
plaintiff, except in caufes where the defendant a£ls as a 
plaintiff, as in replevin, &c. That there can be no trial 
by provifo in a caufe of the Crown, becaufe there can be 

no default nor lache^ : nor can the Crown be compelled 

• 

to try any caufe by nifi prius : and therefore every caufe 
of the Crown in this Court mufi be tried at bar, unlefs the 
Attorney-General allows a warrant of nili prius, which 
implies his confent to try the caufe in the county.” So 
it is faid all through the books, that there can be no trial by 
provifo againft the Crown ; becaufe the only foundation 
for fuch a trial is laches in the other party, which cannot 
be imputed to the Crown. When this matter was firft 
moved in Court, we areferred the defendant’s counfel to 
the cafe of King v. Dyde^ to (hew that he could not 
have the telief he prayed in this form. In confcquence of 
which another motion was fubftituted in lieu of it, fb 


(S) This was'prebabljr In allufion to a trial at bar. 


fi range 
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Arange and unprecedentedy that the Court would not CTCtr 
grant him a rule to Ihew caufe : then he reverted back to 
the prefent motion, upon a fuggeAion that the cafe of The 
King r. Dyde was decided without confideration. But it 
is an odd argument for leAening the authority of a cafe, 
that one of the moA able advocates at the bar thought the 
point too clear for argument. 

« 

Le Blanc J. This is an application for a trial by pro.* 
vifo. Now a trial by provifo is not a matter in the dif*. 
cretion of the Court to grant or refufe according to the 
particular clrcumAances of the cafe. Therefore it is not 
an application to our difcretion. But where a party is 
entitled to it, he has it of courfe without an application to 
the Court. The firA motion which was made in this cafe 
for the fixing a particular day for the trial of this inform- 
ation could not be granted ; becaufe this Court cannot 
order what Aiall be done before the Judge of nifi prius. 
Eor it would be nugatory to make an order for the trial of 
the information on a particular day when perhaps the pro- 
fecutor might not think proper to carry down the record. 
Then as to. the prefent motion, there can be no trial by 
provifo in a cafe like the prefent, becaufe there can be no 
laches imputed to the Crown. If no jnAance can be pro- 
duced of a trial by provifo in a Crown profccution, that of 
kfelf is a Arong argument that none can be had. But it 
does not rcA on that negative argument ; for in thd cafe 
of Sir Jacob Banks it was exprefsly faid, that it could not 
be granted : and when the queAion was again brought 
forward in Re>: v. Dyde^ it was conlidered to be fo clear 
and well fettled by a counfel of great eminence at the bar, 
that it was given up without difpute. Then where no 
inAance can be produced of fuch a trial, and it was holden 
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in' ^he King v. Sir Jacob Banht that*it could not be grant* 
ed, and the point was abandoned as untenable in Tlje 
King ▼. Dyde^ it would be too much for us to grant it 
againfl: all the weight of authority. 

Rule difchargcd. 


Rtt 

tSoa. 

Tlw lCiM« 
Macx.iim« 


Shepherd, Executor, &c. againji Johnson. 


SaturHay^ 
Ftho 6th* 


was a writ of inquiry to aflcfs damages on a bond 
given by the defendant, conditioned that his co- 
obligor (hould replace a certain quantity of ftock which 
the teftator had lent him, and which was to be replaced 
on the I ft of Augujl 1799 . At the trial before L.e Blanc 
J. at the (ittings in term at Wejlminjler, the only queftion 
was. Whether the damages lliould be calculated at 1133I. 
1 8 s. (td. the price of the ftock on the ift of Augujl when 
it was to be replaced ; or at 1224I. is. the price of the 
ftock on the day of the trial } the value of the ftock having* 
rifen fo much in the mean time ? The learned Judge be- 
ing of opinion, that as the agreement had been broken, and 
the ftock never replaced, the plaintiff was entitled to re- 
cover the larger fum, being that whicli could alorie indem- 
nify him at the prefent time. And the verdi£l was taken 
accordingly for 1 224I. i s., with leave for the defendant 
to moye the Court to reduce the damages to 1 133I. iSs. 
6d. if they were of opinion that the plaintiff was not en- 
titled to recover more. 


In eftimating the 
meafure of da- 
jnages in an ac- 
tion for breach 
of an engage- 
ment to replace 
ftock on a given 
day, it is not 
enough to take 
the value of the 
ftock on that 
day if it have 
rifen in the mean 
time ; but die 
higheft value as 
it flood at the 
time of the grill 3 
there being no 
offer of the de- 
fendant to replnoe 
it in the Inter- 
mediate time 
while the s 
was rifing* 


Littledale now moved for a rule to that effefi; and 
referred to Dutch v. Warren (a), and Sanders v. HanviJ- 

(a} 2 Burr. loxo. I Stra. 406. S. C« but not fo well reported. 
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lej (<i), where the damsges had been eftimated by the price 
of the ftock at the time when it ought to have been re* 
placed; though he admitted that in the latter cafe the 
Aock had fallen in value before the trial. He alfo men* 
tioned a cafe of yhervjood v. Seddon, fittings after Mich, 
term 1 800, before Lord Kenyon ; where in an ad^ion on a ’ 
bond conditioned to replace Aock on a certain day, the 
price of the day was taken as the criterion of the damages; 
becaufe it was the plaintiff’s own fault if he delayed bring* 
ing his a£tion upon the default of the defendant, fo as to 
lofe the benefit of the fubfequent rife of the Aock. And 
he urged the laA-mentioned reafon as an argument againA 
taking the price of the Aock at the day of the trhtl in cafe 
it had rifen in the mean time ; for then after a default once 
made, it would be in the plaintiff’s power either by haAen* 
ing or delaying his fuit to take advantage of the rife in the 
market without any rific in cafe the market fell. 

Grose Ji The true meafure of damages in all tliefe 
cafes is that which will completely indemnify the plaintiff* 
for the breach of the engagement. If the defendant 
neglefl to replace the Aock at the day appointed, and the 
Aock afterwards rife in value, the plaintiff can only be in> 
demnified by giving him the price of it at the time of the 
trial. And it is no anfwer to fay that the defendant may be 
prejudiced by the plaintiff’s delaying to bring his aiflton ; 
for it is his own fault that he does not perform his en- 
gagement at the time ; or he may replace it at any time 
afterwards fo as to avail himfelf of a rifing market. 

Lawrence J. Suppofe a bill were filed in equity for a 
fpecific performance of an agreement to replace Aock on a 

(b) 8 ’Term Rep, |6z. 

giyen 


*3 
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^venday» which had not been done at the time ; would 1802. 

not a Court of Equity compel the patty to replace it at the s»*rH«»D 

then price of the (lock, if the market had rUen in the 

^ JoHMaov* 

n^an time ? 

Lb Blan^ J. of the fame opinion. 

Rule refufed(<t). 

(ii) The fame meafure of damages was adopted in a cafe of Pajnt'i. Burkr, 
fittings after Mith. T. 1799, at Wefim. C. B. cor. Ld. ElJon. 


The King againji Jufticcs of Pembroke- 


SHIRE. 

A T the general quarter fellions of the peace holden for 
^ the county oi Pembroke on the 7th of OSlober 1801 
Lady Owen mo’'ed to lodge an appeal againft an order of 
twojuftices, dated the ad oi April \Zo\t whereby they 
ordered that the highway in the parifli of St. Michael^ 
Pembroke^ leading from the highway from the town of 
Pembroke to the village of Hodgjlon, to the new highway 
in the faid order mentioned, fliould be (topped up ; on an 
aUegation that the road fo ordered to be (lopped up was 
the only way (he had from her houfe to a certain farm 
belonging to her, and that (he had had no notice of the 
faid order till after the July fcITions 1801. But it appear- 
ing to the Court below that the faid order was made by 
the two jufticcs on the ad of April i8ox, and returned to 
the Se(fions and recorded on the isth of the fame month, 
and that it was not appealed from till the then Michaelmas 
fe(&pns, they refufed to receive the appeal. Thereupon 
in Michaelmas term laft a rule was obtained, calling on the 
’defendants to (hew caufe why a writ of maridamus (hould 
aot ilTuc, commanding them at the next general quarter 

feihons 


By/. 

13 <7^0. j. c. 7«. 
where an order 
of ju Rices hae 
been made for 
(lopping up 9 
road an appeal it 
given to << the 
“ party grieved 
** by any fuels 
order or pro- 
<< ceedingy 
«* at the next 
“ quarter fejfiont 
after fuck or* 
at'r made or 
«< proceeding 
« ifrsfd/* &c. held 
chat at all events 
an appeal to the 
(eflions next af- 
ter the a&ual oh^ 
firuSlion of the 
road was too Tate; 
the party having 
had futheient no* 
tice ol '.he order 
in time to have 
appealed to a 
preceding fel'-# 
(ions, before 
which time the 
furveyors of the 
highways had 
begun to Rop up 
the ro:d. 
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fefliions of the peace liblden for the faiJ county to receive* 
proceed upon* hear* and determine the faid appeal. 

The affidavit of Mr. Stokes in fupport of the rule ftated* 
that on the 1 7th of Jttly laft he as folicitor for the eftates 
of Lady Owen was informed, that certain orders had been 
made for diverting one road, and alfo for (lopping the road 
in quedion, which tended much to her injury. That on 
the aoth of July he examined the refpe£live roads men- 
tioned in the orders : that he paffird and repafled on horfe- 
back over the whole of the road in quedion dire£led to be 
(lopped up; and that the fame wa^not in any way dopped 
up, obdru^led, or impeded on that day ; nor did \t appear 
that any dopplng up or obdru£lion had been made upon 
the fame. That'the quarter feffions were holden on the 
15th of Julyf and that the deponent was informed and 
believed that Lady Owen had not by herfeif or agents any 
notice or information of fuch orders until the 1 7th of that 
month. That in Augitfl he was informed, that on the 
3ld of lad the furveyors of the highways for the 
parifh of St* Michael^ Pembroke^ had caufed a bank to be 
raifed and a ditch to be funk acrofs the road in quedion-j 
and thereupon the deponent prepared, and ferved a notice 
of appeal for the Michaelmas feffions againft the order for 
(lopping up the fame : which appeal was afterwards re* 
je£led by the faid Court. One of the orders referred to 
by the affidavits was an order by two magidrates, dated 
2d of April 1801, for diverting a certain highway between 
Lamqflon and Pembroke, and turning it in another dire£lion 
more commodious for the public ; followed by a certificate 
of the fame magidrates, that the new road was fit for ufe* 
and dtre£ling the old way to be dopped up. Another 
order was of the fame date made by the fame, for dopping 

up 
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Up a crofs road (the road in queftion) leading from the 

old to the new highway. Another affidavit was made by The KtN« 

one Morfcy Hating his being employed by one of the fur- The j uslnr rf 

veyors of the highways to Hop up the road in queftion, PaMeehas- 

which he did on the 3 1 ft of July aforefaid by finking a 

ditch and ere<fting a bank acrofs it : and that previous 

thereto the road was open and free for*travelling : and 

that till then there was no ftopping up or obftru£lion 

of the fame, to the beft of his knowledge and belief. 


In anfwer to the rule, it was fworn by the magiftrates 
making ;the orders, that by a miftake the order made by 
them for the ufe of the furveyors of the highways was 
filed at the quarter feffions on the 15th of April 1801, in- 
ftead of the order intended to be fo filed (though in fub- 
ftance the fame :) but that the miftake was redlified a few 
days after thofe feffions, and the proper order fubftituted 
in lieu of the other.. That the orders referred to were for 
more than ten days previous to the faid laft Eajler feffions 
publicly known in the parifii of Zt. Michael, Pembroke, and 
dire£lions given by them (the magiftrates) to the furveyors 
of the highways in the faid parifii, to carry the fame into 
immediate execution, preparatory fteps having been before 
taken for that purpofe. That they did not believe (for 
reafons ftated by them), that Lady Owen fuftained any 
injury or impediment from ftopping up the road in quef- 
tion. That one J. M. for feveral years paft had been 
the reputed managing agent or bailiff' of Lady Owen, and 
refident on the fpot, and that Mr. Stokes refided at the dif- 
tance of twelve miles off' : that Mr. Stokes was prefent at 
the Eajler quarter feffions, when the order in queftion was 
‘fo filed as aforefaid, and that the rolls or records of the 

faid 
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laid court were kept in his office. One of the furrejrors of 
the highways allb fwore to the publicity of the faid orders 
in the pariih, and that he received them ten days previous 
to the Eajler feffions on the 15th of April, And feveral 
labourers who were employed upon the roads by the fur* 
veyors depofed^ that on and befcMrethe ad of April 1801 
they were fo employed to turn the old and make the new 
highway mentioned in one of the orders, and alfo to ftop 
up the old highway and the crofsway in queftion. That 
while they were turning the old highway ten days before 
the r5th of Aprils y, M., the domeftic fervant and mana* 
ging agent of Lady Oiveny in company with a certain te> 
nant of hers, came up to them and inquired what they 
were doing, to which they anfwered, that they were em* 
ployed by the furveyofs of the highways of the parifh to 
turn the old and make the new road (before-mentioned), 
and were alfo directed to flop up the highway in queftion. 
On which y. M, then informed him, that If they flopped 
up the faid highway, he had orders from Lady Owen to 
fend men to pull down the c^flruflion as foon as it was 
made. That fomc fhort time before yuly lad the furveyors 
again ordered them (the labourers) to (lop up the road m 
queftion, which they accordingly did by making a fence 
or frith 'acrofe the fame feveral days before the 15th of 
yApf when the SeffibUs were holden; which frith or fence 
continued to remain acrofs and obftrafll the (aid yrij for 
feveral days, but Was afterwards tom down by perfons 
unknown ; and afterwards again made up by Motfe be-<^ 
fore mentioned : that the fafl of fueh employment of fa* 
hooters for that purpOfe by the furveyors wSs pubtiefy 
well known in' the patifti cA St. Mirkaetf as they worked 
diere for fix days. 


The 
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The flat. 13. Geo. 3. c. 78. f. 19. ena€ls> ** that where T8 o 2» . 
** (in the cafes therein mentioned)* any highway, &c. fliall ^ • 

be fo ordered to be (lopped up or inclofed, it (hall and 
may be lawful for any perfon injured or aggrieved by any ' 

** fuch order or proceeding, or by the inclofure of any »»*»■•. 

“ road or highway, by virtue of any inquilition upon a 
“ writ of ad quod damnum^ to make liis complaint thereof 
by appeal to the juftices of the peace,*or the next ^ear- 
“ ter frjfionsy &c. after fuch order made or proceeding hady 
** as aforefaid, upon giving ten days* notice in writing of 
“ fuch appeal to the fuiveyor and party intereded in fiicli 
inclofure, if there fliall be fuflicieiit time for fuch pur- 
“ pofe : if not, fuch appeal may be made upon the like 
“ notice to the next fubfequent Quarter feflions, &c. 

“ which courts of Quarter feflions are authorized to hear 
and Anally determine fuch appeal. And if no fuch 
appeal be made, or being made, fuch order and pro- 
“ ceedings fliall be confirmed by the fiid court, the faid 
<< inclofures may be made, and the vrays (lopped, and the 
** proceedings thereupon fliall be binding and couclufive 
“ to all perfuns whomfoever,” &c. 

Krjhine and TVigky (lie wed caufe again (I the rule; and 
relied on the words of the a£l as conclufive, that the ap- 
peal mull be lodged at the next Quarter fclTions after the 
order tnadey provided there be time to give notice, other- 
wife at the enfuing Quarter felTions ; and therefore no fub- 
fequent Quarter felTions can take cognizance of it. Then 
waving the queflioa whether the appeal might not have 
been preferred at the Enjler feflions, at any rate it could 
not be deferred beyond the fuly feflijns ; the order having 
been formally recorded immediately after the Kajler fef- 
(ions, though in fubflance made and lodged before ; and 
Vox.. II. Q^ th?re 
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ThcKiKG 

agAittfi 

7Iie Juft ices of 
F^mbaoke- 
SHSAE. 


there having been as much publicity in it as the fubjefiE 
matter would admit of, fo that the party aggrieved could 
not complain of being furprifed. That feveral days before 
the f5th of July^ when- the Sellions were holden, the 
road had been a£tually obflrufled, though the obflruflion 
was afterwards wrongfully removed by perfons un- 
known. 


abbs, Daunen, and Lord, contra. The appeal is given 
to the party injured or aggrieved; but until the old road 
be adlually obfl:ru£led the mere order works no grievance 
or injury to any one : therefore the true condruflioii of 
the a<£t muf!: be to give the appeal to the next Quarter fef« 
fions after the grievance or injury fufliaincd. For other- 
wife an order may be obtained behind the back of the 
party inters fted, of which he may have no notice till after 
the next Sefiion:; in fact have paiTed, when according to 
the conflructlon contended for, he would be concluded^ 
without any opportunity of having his complaint heard : 
but it cannot be intended that the Jegiflature meant any 
thing fo iliufory and ur.juft. TJie words of the acl are, 
TtUer furh order made or proceeding The word * 

proceeding then mull mean pnoccedhig under the order \ 
for it lias no reference to any other antecedent matter. 
Now the road was not efreclually obtlrucled till the 51ft 
of 'July ; and the appeal was made to the Michnelwas 
fions, which were the next in point of time : at mou, 
there was only an inefleclual obftruciion a fenv days be- 
fore the July feflions, which in no event would be fuffi- 
dent to conclude the party aggrieved, as it does not ap- 
pear to have been ie?i days previous, fo as to enable her to 
give the notice required by the a£l ; in which cafe the 
appeal muft be made at the next following fefiions. In 

i ; liex 
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Rex v.The Juftices of StafFordftiire(/T), the Court feemed to 
think that the queftion as to the time of appeal turned upon 
the time of receiving notice of the order. But it was not 
necefFary to decide the point in that cafe, as at any rate the 
party applying for the mandamus to the Seflions to re- 
ceive his appeal was not entitled to it, for want of ten 
days previous notice of appeal- In other cafes, the con- 
ftru£tion of fimilar words In afls of Parliament has been 
holden to be the next poflible Seflions after notice, as In 
cafe of orders of removal (^). And there, too, the time 
of appeal is reckoned from the execution, and not from the 
making of the order j though the words of the a£f 13 & 
14 Car, 2. c. 12. are general (^r). So the time for appeal- 
ing againft a poor rate is reckoned from the publication (J), 
and not from the making of the race. 


The Kino 
agaitfl 

Tii«* of 

P«;MnBnKC*= 
r jf ] r* 


GrosTu J. This js an application for a mandamus to 
the Quarter feflions to receive niul hear an appeal againft 
an order of Juftices for ftoppin;^ un a ccitaiii road ; and 
the queftion is, Whether the time for appealing were ex- 
pired when the npplicaiion was made to the court below ? 
'whether, according to the true conftru£H<tn of the fta- 
tute giving the appeal, the appeal be given to the next 
feflions after the order made, as contended on the one 
hand ; or to the next feflions after the party is aggrieved, 
as contended on the other hand ; it is unneceflary for us to 


(fl) 7 ^erm Rtp. St. 

(^) Rrx V. The Juftkti of the F.ctft Jt 'uurg f T.r^fmre,^ Dcu:^l, 

(r) Sift, 2. ** All fuch perfons who think ihcmfclv<*s aggrieved by any fuch 
judgment of the faid two juftices may appeal. Sec, at the next Quarter feC- 
(ions,’* &c. 

(</) Rex V* Mtchlfeld^ Cald, 512. and vide /?. v. At hint ^ 4 Term Rep, 14. 
and R, y. Stanley^ Cald. 172. 

CLa 


determine } 



i-8ol. 

■ The kiN’G 
■ aramfl 
The fuitices of 

'I’h MBftfOX C« 
SJIJitJI. 


cases in tttLART TERHf 

# 

determine ; though I muH obferve, that the M^ords of 
a£l are very ftrong, that the appeal fhall be made to the* 
next feihons ** order made^^ &c. 'rhere are^ 

hovi'cver, other words upon which ftrefs has been laid. 
But at any rate I am fatisfied that in this iiiitance the ap-. 
peal was not made to the next feffions after the party 
was aggrieved- The order of Juftices was made on the 
2d of April \ and fo notorious was it, that ten days before- 
the liajlcr leflions tlie labourers employed upon the road 
had a converfation with the managing fervant of Lady 
O^ue/i about the flopping up of this very road ; and he 
threatened wliat (lie w»ould do if it were (lopped up. No 
-liTidavit has been made by I^ady O'iur.i herfcif, to deny 
hat flic had notice; and therefore we mu(l prefume that 
lie had notice of all that was doing at that time, 'riieu 
igain fonic ftiort time before ^idy the fame pcrfoiis had 
‘rnther orders from the furveyors of the highways to (lop 
ip the road ia quedion ; wITk h was accordingly done feve- 
:al days before the fe (lions, by making a fence acrofs 
it. No appeal, however, was made till the ATichathuas 
feiTions following ; which cannot be confultrcd as an ap- 
peal to the feflions next after the party was aggrieved. 
Her own family confidcred her as* aggrieved by tlie order 
long before. Under thefc circiundances it would be too 
much to let the mandamus go, even if there were any 
doubt whetlicr flie hcrfelf had had notice till after -the 
"j Ay feflions. But if it were nectirary to give an opinion 
on that point. It w^ould be that flie had notice of all that liad 
been done before : and then, according to every fair con- 
ilruclion of the ilatule, the time for appealing was paflld. 


Lawrence J. I think the mandamus ought not 
to go. Two diflerent conflrudlions of the ftatute havG 
been co.ntciuU’J for ; the one that the appeal muft be to 
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clue Quarter fcflions ttcxi aftev the order Wiide, See. : the 
other that it is given to the next SeflTions njhr the party 
is aggrieved : and ir has been argued that the party is not 
aggrieved by the making of the order, but by the execution 
of it. Novv it cannot be fiiid that the gives the ap- 
peal to the next fcflions after the party is aggrieved ; for 
by the exprefs words of it, it fli.ill bf lawful for the 
party aggrieved by any fueh order or proceedings or by the 
** iiiclofureof any highw'ay, by virtue of any inqinfitioii on 
any writ of ad quod damnum, to appeal to the next 
Quarter ferdons after fneh order inndc or proi ceding had as 
aforefatdf See. It is clear that this appeal was not made 
“to the fcflions riext after the order. Then the only qiieftion 
•is. Whether It were made to the feflions next after the 


1802. 


The Krsa 

The Juttices of 
PtM n.ftOKB- 
SHIRE. 


proceeding I and what is meant by the term proceeding there 
ufed ? It does not mean a£ts done under the order ; but 
‘is ufed as dcfcrlptive of Ibme legal procedure fimllar to 
order % fuch ordtw made or proceeding had as aforefaUr^ 
refers to the proceeding before the magtjlraies ^ flated in the 
previous part of the a£t. Then it is faid that the party 
ought to have notice, otherwife the power of appeal given 
will be nugatory. Hut here there does appear to have been 
tiocice \ for the labourers employed by the furveyors ex- 
prcfsly told Lady manager what they were going 

to do. Whether Lady Onvcuy by virtue of fuch an order, 
will ‘be precluded from the life of tlic road is another 
queflion, upon wlucfi it is unnccefl'ary to fay any thing 
at prefent. But upon the conftru<Slion of the aft as to 
the time of appealing, I foe no other line to go by : for 
otherwife it is difficult to fay to what period an appeal 
might be deferred j it might be long after the order was 
executed ; for the party might not have notice for moiuhs 
or years afterwards. 


Le 


0.3 
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f- * * 

x862. Le Blanc J* Upon cither of the conftruClions 

of the (latutc contended fur, the appellant came 
agairji too late. For flic neither appealed to the feflions 

The Juiiiccs of ■ r 1 t j » ■ 

Pembroke- next alter the order made, nor to that next after notice 
siHiKt, taking the notice to Lady Oiv£/i*s mana'^ 

ging fervant to be notice to her, it was an exprefs notice 
of the order for flopping up the road in queflion. By the 
words of the llatute, the appeal is given to the Seflions 
next after fuch order made or proceeding had.^* There 
could be no doubt as to the firft part : but it is faid that 
tlie word proceeding means the flopping up of the road : 
but by attending to the place where that word is^.ufed, it 
will appear that it cannot have that meaning ; for in the 
former claufc it is ufed as fynonimous to order ; and in 
the very fame claufe it is ufed in the fame fenfe with cr^ 
der^ and as diflinfl from the a£l-of flopping up the road : 
the words being “ that it fhall be lawful for any perfoa 
a,;;<rieved by any fuch order or proceeding, or by the inclo^ 
Jure of any road,” &c. No inference can be drawn from 
the conftruclion put on other acts of Parliament, giving 
the appeal in ditTercnt words from the prefent. 

Rule difeharged. 


JVedfti'fdjyy 
¥cif, lo. 


The Kino The Inhabitants of Moor. 

Critciiell. 


If an oriicr of 1 N confequ(^uce of the ophuon (yf the Court, exprefled 

term («), the following fpecial 

fiihriiiii, a.iij botli oj-d-r was made: 

be aricr> 


vvaiils rcxriovi si into L K. by ceit'or ri on a cafe referved, and this court difaiirrovc of thcoidrrs, 
for of jurij.b':i'>« tiu* in Jgi:tr.iics appejring on ihe face of the original order; 

this c urr wiii tju .ih oih the o: 'crs, wirliout rtmi^tingthe matter fcacjc to the ieiiions to t.iaa(h 
th;* ori^'inal oron j .or tilt.- pui pole of enihlVng ihcmtogive maintenance according to (lac. 19 Oeo, i« 
r. 7 f o. nrna i any laic they will not .idiTiic an application for amending their judsmcuC lor 
(juaiLin^ boiliurdcis made lit the t.'rm fubicquent to thejuigment fo pruiiounced* 


(is) Ante, 66 . 


“ Upon 
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Upon hearing counfel on b&th fides, it is ordered, that 
** an original order of two Juflices for the removal of 
Z). Spearing^ &c^ from the paridi of Donhead St. Mary^ 
in the county of Wilts^ to the pariffi of Aloor Critchelly 
** in the county of Dorfet^ and alfo an order of feflions 
made in confirmation thereof, be feverally quaflied for 
** the infufliciency thereof : it not appearing on the face 
“ of the faid original order, that the faid Juflices, at the 
time of making the fame, were Juftices of the Peace 
** for the faid county of 


1^02. 


The KLiNro, 


The inbabiUDts. 
of 

Moor CRift. - 

CilEtL. 


Gibbs now moved that the above rule miglit be al- 

tered, by omitting fuch part thereof as relates lo quafiiing 
the original order of the two Juflices, and that the fame 
may only order that the order of feffions made in con- 
firmation of the original order of the two Juflices be 
quaflied; and that the Juflices below may be ordered to 
enter a continuance to the next Seffions/* T he objcdl of 
this rule was, life faid, to enable the appellant pariOi to 
apply to the feffions for the expence of maintenance, 
which by the flat. 9 Geo. i. c. 7. f. 9. could only be al- 
lowed by the feffions on appeal, and an adjudication by 
them that the pauper was unduly removed; which judg- 
ment would now be obtained as their former erroneous 
opinion had been corre£led by the decifion of this Court. 
And he referred to Rex v. Tarpole (i), where an order of 
removal having been confirmed by the feffions on appeal ; 
and this Court having afterwards determined (on a queftion 
referved for their opinion) that fa many of the juflices be- 
low as concurred in that judgment were Jlfabled to vote 

{a) Notice of the intended motion was previoufly given to the attorney for 
the pari(h of Danbcad. 

(^) Term Rep, 71 . 
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iSo'jt*. 
The Ktno 

* againfl 
T'he lnh%btt;&n^s 
> ' " of 
^Moor Cn tt- 
cmjsj.z.. 


on the particular quediofi by reafon of having an intprefl; 
in one of the pariihes concerned, fo as to reduce the num- 
ber to a minority in refpedt to thofe who voted for quafli- 
ing the order ; yet this Court would notqunfli the original 
order, but referred the cafe back to the relfions \ directing 
them to enter a continuance to the next fcflions in order 


that they might make the order for qualhing, &:c. which 
ought to have bceiT made at firft. 


Surrotigh and Cajberd (hewed caufe in the firfl: inflancc ; 
and faid, that the direftion given in the cafe cited was not 
warranted by the general prafticc of the Crown-officc, and 
had not been followed up by the direftions of the Court 
in fubfcqiient cafes. That it was contrary to what was 
done in Road v. North liradhy [a] ; where this Court excr- 
cifed a jurifdiclion not only over the judgment of the fcf- 
fions, but alfo by quafliirigan antecedent order of juflices, 
being properly quafliable on appeal. They alfo referred 
f o various fubfequent cafes (A ' wliere the form of the judg- 
ment was at variance with Rex v. Yarpolc* And contended 
further, that the common praClice was right on principle ; 
for when all the orders were brought before the Court by 
certiorari, its jurifdiClioii attaclied upon them fo as to deal 
with them as jullice required. That at any rate this cafe 
was dillinguifiiable from R, v. Tarpole; for here the ob- 
jection made went to the merits of the original order itfclf, 
CO which tlie attention of the Court was called, as well as to 
the order of ftffions; whereas there the bbjc£tion went only 
to the order of fclfions. But however incorredl the judg- 
ment of this Court had been, it was now too late to re^* 


f Z Sfrj. 1 |6S. 

(^) V- Birdhreoke, 4 TVriw R -p, 245. Rex v, //iwl/ y, iB, 371. Rex 
V. Darlhifft^n^ it, 797. Kcx v. Bilton, Sfe, xEaft, 13, and ih, 239. *47* 
373. 597. and nEafi, 2;. & 63. 

vife 
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R2S 


vife it upon motion j being a judgm&nt of a term pafied, 
and not now impeached on the ground of any clerical 
miftake, but for error in judgment. 

-Grose J. Both orders were regularly before the Court 
in the laft term. Wc then did what we thought right 
with them, and pronounced our judgment ; and it is too 
much to apply now to refeind it. 

PiT Cur. liulc refufed. 


Harrison againjh Franco. 

f 

PON a rule to (hew caiife why the proceedings fliould 
not be fet afide for irregularity, the quedion was, 
whether the pleas (hould have been filed, or whether it were 
fufiicient to have delivered them, as had been done. The 
pleas were the general iflue, and plene adminidravit ; nei- 
ti.er of which feparafely need be filed («), as was admit- 
:cii i but being pieaded together, it was contended they 
oMgbt to be hied like all other double picas, which mud 
bc'plcaded by leave of the Court. And of this opinion 
was T/je Courts after confulting the Mader \ and made 

The Rule abfolute. 


Laivcs in fupport of the rule. 
Marryat contra. 


i8o2r 

ThelCiNG 

The Inhabitanta 
of 

Moor Crit- 
CHXLX.* 


^/iutfdayf 

iith. 


All double pleae 
mud be hied, 
and not merely 
delivered to the 
plaintid 't attor- 
ney; though 
two picas be 
pleaded, which 
feparately need 
only have bcyi 
delivered. 


{a) Vide I T/rW, 599* 
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The King agatnft Dr. Wynn. 

indictment was found at the Sefilons againft the 
defendant for an aggravated mifdemeanor, to which 
he had pleaded. And now the- record having been re<> 
moved hither by certiorari, a rule was obtained on the 
part of the profecutor for quafliing the indictment for 
error apparent on the face of it ; another more perfeCt 
indictment being as was faid prepared and intended to be 
preferred. 

Jehyll on behalf of the defendant (liewed caufe againfl; 
the rule ; contending that after plea pleaded the Court 
would not quafh an indictment ; according to Rex v. 
Frith [a)', at leaft not unlefs another indictment were 
found, which might be fubhituted in lieu of the other; 
R.v. Webbtje)'. ami this too pafl'ed byconfcnt; which he 
faid he was nut authoriifed to give in this cafe, unlefs 
upon certain terms : (whicli were not acceded to by the 
profecutor). 

Detmpier for the profecution faid, it would be nugatory 
to proceed to trial on an indictment palpably defective, 
and when another was prepared and was intended to be 
preferred as foon as polTtble. That there was no occa- 
llon for the defendant’s confent, if the Court fsw fuifi- 
cient rtafon for quafliing it oirthe motion of the profe- 
cutor : and no injury could enfue to the defendant, as the 
profecutor could not be forced on to trial before the Sum- 
mer aflizes. 

(a) X Lrack. ix. (^) 3 Burr, 14CS. and vide x Hawk. c. xg. 
/. 146. &c. and 3 yaf/r. 573, whcic all tlic are colleflcd 5 and 

Mix V, StrMfort, 

The 
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^he Court having confulted with the olEcers of the 
Crowu-olfice, 

Grose J. faid, that he was not aware that the confent 
, of the defendant was necelTary for quafliing an indi£tment 
even after plea pleaded : but that the Court had laid 
down a rule to govern their difcrction in fuch cafes in 
general, in order to avoid collufion : antf therefore they 
thought it more advifeable to let this rule be enlarged, fo 
as to give time to the profecutor, if fo advifed, to prefer 
another indictment before they difpofed of the prefent 
rule. 

Rule enlarged. 


tay 
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Hammonds and Anocher, Executors of Blight, 
againft Barclay and Others, Affignees of Fen- 

THAM a Bankrupt. 

• * 


'HIS was an a£l;ion of aflumpfit for money had and 
received by the defendanrs for the ufe of the plain* 
tiffs i to which the general iflue was pleaded. At the 
trial at Guildhall before Lord Kenyon C. J- a vcrdicSl was 
found for the plaintiffs with 2556/. lyj. 6cA damages, 
fubjedl to the opinion of this Court oil the following 

cafe : 

• 

In . 

reiident in Jamaica^ and the owtier of the fhip 'Julius 
Cafary having on board a general cargo on freight for 
Londoity addrefied the faid fhip to Fentham his correfpon- 
dent ia London J and wrote him a letter dated the 17 th of 


T his was an aClion of aflumpfit for money had and A principsl give* 

V ./>. . r- i- . .. notice to his 

tatLIt'r of an iii« 
ter4dcd cunfign- 
meat oK a ihip 
lu him i'nr the 
puvpole oK idle^ 
and ill confc* 
quciice drawls 
bills oil him, 
whi.h the f.*6^or 
iicccpis; ard 
iheii the princi. 

In sifiril I yog the .tellator J. Blighty who was then pJ> ; and 

hib executors 
dirctl the cap* 
tain of the (hip 
10 follow his 
former orders ; 
who tliertupoii 
delivers the ihip 
into ti;e poflef- 

fion of the fa^or, who fells the fame: held that the fa^or has a lien upon the proceeds as well 
for the amount of inoncy diiburfed by him for the necciWy u(c of the ihip cii ha uirival, and for 
the acceptances by him actually paid, au for the amount of his ouiitaauiiig acceptaucc^ not thea 
due. 

that 
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that month to this eiFe£i: : 1 am now loading the fhip 

** Julius Cafar for London addielTed to you, and I rcqueft-!- 
** cd you to efFe£l iufurance on freight of the Ihip 4000/. 
ftcrling ; fay 4000 /. ftcrllng on fliip Julius CafaTy 
James Adams mailer, from Black River; warranted 
“ to fail with convoy. I have alfo to requell you to 
** efFe£l a further iufurance on 50 tons of logwood.” 
This letter was received on the 30th of July following. On 
the 9th of May in the fame year Blight wrote a fecond 
letter to Fenthavty which arrived in Augujl following ; in 
which he fays ; “ I hope my letters arrived in time for 
you to effetl the infurance on the freight of fhe Ihip 
‘‘ Julius Cafary as I meati to draw on you for 2000 /. 
** llerlitig in part. You have my inftrudlions to fell this 
“ velL-l as foon after her arrival as polfible. I think Ihc 
*■* will on infpe£lion command 5500/. (terling, fliips be- 
ing much in demaiid : but at all events fell her.” On 
the illof^T 7 / 7 V the fliip failed from Jier port of loading 
for her place of rendezvous at Jamaica to join convoy. 
And on the id of June Blight died ; intelligence of which 
event having reached Captain Adams before the Ihip’s de- 
parture from the pl.ice of rendezvous, he applied to the 
plaintifls as executors, both of whom then refided in Ja- 
maica, for in(tru£lions how to proceed j who thereupon 
dirctled Captain Adams to follow the inllru£lions he had 
before received from the tcflator. In confequence of the 
above two letters from Blight, Feniham eflfefled an infur- 
ance on the freight of the Julius Cafar, the premiums of 
which amounted to 982 /. 10/. : but a return of premium 
was afterwards made to the amount of 570 1 . And he 
alfo accepted three bills of exchange drawn upon him by 
Blighty two of which bills he duly paid before his bank- 
ruptcy to the amount of 650 /. j and the remaining bill 

for 
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for toooL Is now outdanding againd him. The faid 
infuratice was efFedled, and the acceptances were given, 
by FetUham before the arrival in England^ and before 

he had received any intimation of the death of Blight. On 
^he 30th of September the Julius Cerjar arrived at London^ 
and the captain, in confequence of the indniflions he had 
previoufly received, immediately put her vmder the charge 
of Fenthcim^ and delivered over the fliip’s regifter to him : 
after which the latter dlfburfed a further fum for feanieir n 
wages and the neceflary ufe of the ftiip to the amount ot 
/^go/. 3 j. td. On the 14th and July in that year 

the plaintiffs wrote to Fentharn from Jamaica^ wliich letters 
were refpedlively received by him on the 3d and 161I1 
of September following ; in the fird of which, after com- 
municating the death of Blight and their appointment as 
his executors, they fay, 'I'he Julius C^vfur after incur- 
ring a very extraordinary expence in lier outfit, &(?. 
« failed with the fleet and in the fccond letter they 
fay, We obferve you have cffcilcd infurance to the 
amount of 4000 /. (hevling on freight, and 2000 A on 
logwood, per ftiip Julius Cafar. As the wood I’.as not 
been fliipped, you w'ill of courfe have the policy ( an- 
celled, and the neceflary rctiinio for flxort iiUcrcft made. 
Captain account is likewife unfettlcdj but as 
Mr. Hanttmndsy who has copies of hi.s feveral accounts, 
wllbbe in London about the time you receive this, you 
will be able to fettle with him/’ Soon after the arrival 
of the fbip, Fentharn gave dire<flions to Mefl'rs. Hopkins and 
Gray^ ftiip-brokers in London^ to fell the ftiip and cclle<fi 
the freight. Shortly after which Fentharn became bank- 
rupt, and a commiftion iffued againfl him, under which 
tlic defendants were chofen aflignees. Since which lime 
Meflrs. Hopkins and Cray have fold the ftflp and coI!c£led 

1 4 die 
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the freight due upon the faid voyage, and have accounted 
with the defendants, and paid over to them the fum of 
2556/. ipx. 6</., part of the net proceeds thereof. The 
queilion for the confide ration of the Court was, whether 
the defendants as afiignees of Fentham have any, and what 
lien upon the (hip, or freight, or the proceeds thereof ; fo 
as to be entitled to fet oiF in this aflion the whole or any 
part of the dilburfements or acceptances. 

Dickens for the plaintiffs admitted that the defendants 
were entitled to fet off 490/. 3 6 d. difburfed by the 

bankrupt for the feanicn’s wages, and the neceflary ufc of 
the (hip after her arrival at Loudon. But as to the remain- 
ing fums, he contended that the defendants had no lien 
on the proceeds of the (hip; jft, becaufe no property in 
the (hip was verted in Feutham by the tertator, but only 
an authority which was countermanded by his death. 
2dly, Becaufe in no cafe, where an aftion is brought by 
executors in their own name, can a defendant fet off a 
debt due to him from the tertator. QThis laft argument 
however was afterwards abandoned i the Court thinking 
the queftion of fet-off rtridlly did not arife in this cafe j 
but only whether in this form of a£lIon founrled in equity 
and confcience the plaintiffs w'ere entitled to recover : 
and which was in truth the quertion agreed to be tried 
between the parties.'] As to the principal quertion ; 
though if a fa£tor have advanced-money for his principal 
on the faith of an intended depofit, he may fet off his de- 
mand or have a lien for it, if the depofit be made ; yet 
he can have neither, unlefs the goods come into his hands 
by the delivery or on account of the principal. Aqd in 
no cafe can there be a lien where the property has changed 
hands in the mean time before it came into the pofieffion 

of 
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of fuch fA&ot. Suppofe, after the fador had advanced 
money on the faith of fuch intended conOgnmenty the 
owner had fold the Ihip to a ho»a Jide purchafer, (<•• g. the 
prefent plaintiffs,) by whom it was afterwards p\it into the 
Qoffeflion of the fame fa£lor, he could have no lien in re- 
fpe£l of his former advance to the original owner. His 
only remedy in fuch cafe would be by action ; as was faid 
byL ord C. 13. Eyre in delivering the opinio'Vi of the Judges 
upon the cafe of Kinloch v. Craig (^) in tlic I:Ioufe of Lords. 
In that cafe as in the prefent the factors had accepted 
bills drawn upon them by their principals, on the faith of 
intended confignnients to be made to them ; but before 
thofe confignments arrived they had (lopped payment, 
and afterwards became bankrupts : and it was determined, 
that as there was no a£lual delivery of the goods to them 
before, there could be no Hen. A lien can only attach while 
the property remains in the original debtor. Here Blight 
did no a6l in his lifetunc to veft the property in Fetitham: 
on Blighfs death therefore it vefled by operation of law 
in the plaintiffs his executors ; and this before it got into 
the poileflion of Fetitham^ who had notJiing but a bare 
authority. If notwithftanding Blighl*s death Feritharn had 
put up the fliip tp fale, or the captain had delivered it to 
him without the authority of the plaintiffs, it would in 
cither cafe have been a wrongful a£l. On the coiitrary,^ 
the captain having received the inftru£lions of the plain* 
tiffs, and Fentham haviffg accepted the flnp in confe- 
quence, he thereby became the agent of thofe who were 
the legal owners, and accountable to them. [He alfo 
fuggefted another faii, which was not flated in tlic cafe, 
but was not now difputed, namely, that after the (hip got 


(a) 3 Term Rep. 703— -7. 
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into Fenthavi^s hands the plaintiffs countermanded the 
fale.^ At any rate there is no colour for any lien for the 
amount of the acceptance outilanding ; which is never 
conflderccl as payment, and probably in t};e event may 
never be paid. In Kinloch v. Craig («), Mr. Juftice -^7 
in delivering the opinion of the Court obferved, that 
there was a ^reat difference in this rcfpefl between pay^ 
went and a liahility to pay. In LtcUharronu v. JMafon (/») 
acceptances were given by the confignee ; and yet it w«»r. 
holden that the confignor might flop the goods in tranfilu 
on the Infolvcncy of the former. 

Warren contra faid, that the whole of the plaintiil:/ 
argument turned upon a fallacy, in afluroing that they 
claimed in a diflerent right from the teftator; w'hereas 
they took it fabje£l: to every charge equitable and legal 
with which the teflator himfclf held it. Therefore if he 
liad given any charge irrevocable nppn it, they took It ac- 
cordingly 5 if revocable, they might have revoked it; but 
not having done fo, the fame lien attached upon it when it 
got into Veutham^^ pofTcflioii as would have been the cafe 
Irad Blight lived. He might have revoked the conGgn* 
ment as wcil as his executors, and then Fentham could 
only have had his remedy by aflion againft him : the ex- 
ecutors could have done the fame, fiibjeA to the like con- 
fcquence ; but they did not revoke it, but confirrtlcd the 
a£l and authority of their teflator as they were bound In 
confcience to do- Therefore the fliip came into Fentham^s 
liands with all the confcquences of the original confign- 
ment, and not as from a new piirchafer. Fentham had 

fomething more than a bare authority from Blight : he 

« 

(tf) I2Z. This was the firft- tinfie that cafc camc before 

rhe CoMrU {h) x *l’e*m Rep^ 63, 

had 
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had an authority coupled with a contra£l. He accepted 
the bills upon an engagement that he Ihould have the (hip 
to fell) out of which he was to be repaid. A bare au- 
thority is fuch as may be revoked without any confe- 
, (]uence : but Blight could not have revoked the conlign- 
ment without fubje£liiig himfclf to an action for a breach 
of contraff ; he was under an obligation to fuIGl his con- 
traff, and that obligation attached upon his executors. 
In Kinloch v. Craig the agreement was Hated to be exe- 
cutory till the delivery of the goods to the fadlor : that 
Hiews that after the delivery it becomes executed, and can 
no longer be refcinded. Then if a tcHator enter into an 
agreement which is executory, and after his death his 
executors do not refcind it, but fulTer it td be exQcuted, it 
becomes fo with all the confequences which would have 
refulted from its execution in the lifetime of the teftator. 
This is very different from the cafe ftippofed, that the 
plaintiffs (land in the fame (ituatiun as if they were com- 
mon purchafcis of the velfcl ; for the titles of vendor and 
vendee are oppofite and adverfe ; but that of an executor 
is continuing and aflirmative of the title of his teflator. 
If a vendee of the (hip had refcinded fuch a contrail made 
by the vendor to the fa£lor, no a£tion would have lain 
againfl him ; but it is otherwife in the cafe of an execu- 
tor. But though the relation between Vaitham and Blight 
w'cre at an end, yet the former would retain his lien as 
agent of the executors^ who authorized the captain to 
execute tlic ordthrs he had before received from the tefla- 
tor; which implies an authority to Frntham to fell and 
retain for his original lien. Then as to the acceptance 
for looo/. Hill unpaid, for which the lien is particularly 
objected to ; what was faid by Ajhhurji J. was befide the 
principal point in judgment ; and beGdes it was faid with 
. Vol.il R reference 
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reference to the primary quedion of flopping in tranfifti i 
as not precluding that right in the coniignor : but it does 
not follow from thence, that when the traniitus is ended 
and the confignee has got poiTeflion of the goods, the lien 
does not attach : and indeed it was expiefsly fo confi* ' 
dered in the fame cafe. And that opinion is founded in 
jullice. The fadlor is induced to give his acceptance, 
and malte himfelf liable for the debt of the principal, upon 
the faith of the coungnment, by which the condition of 
the faflor is materially altered ; and it is contrary to juflice 
and etjuity to withdraw the confignment without putting 
the fa£lor in the fame (ituation as before. It is fulHcient 
in all cafes to eflabliDi a lien that the goods fhould have 
come into the pofTeflion of the confignee, and that he 
ihould have made himfelf liable to anfwer by his accept- 
ance for the benefit of the confignor.. Dritikwater v. 
Goodwin f Cowp. 251 . 

Dickens in reply faid, that nothing could be colIe£led 
from the fa£ls of the cafe to fliew that the plaintiffs in- 
tended fo to ratify the teflator’s a^s as that the bankrupt 
fliould have a lien for his original demand ; for they did 
not even know what had been done till feme time after 
the orders to the captain were given : and they cannot be 
taken to have ratified the original contrafb by implication; 
as they might thereby be guil ty of a devafiavit in preferring 
a fimple contract debt to one of a higher nature; which 
would not be pvefumed r.g-niul them. That in Kinhcb v. 
Craig a conllruftivc poUefiion, as by paying part of the 
freight, was deemed not fuaicieiit to give alien : but that 
at all events no pofleflion could fo operate unlefs it came 
to the party by the authority of the principal. That iii 
Dvitik’vcatcr v. Goodwin^ the bondt in which the factor had 

5 joined 
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joined as a fecaritjr for his principal, and for which he 
claimed to have a lien, was paid by him before the action 
brought: but here the acceptance for the bill of looo/. is 
ilill unfatisfied. 

Curia advifare vult* 


1801. 

Hammomos 

agaimfi 

BAACLATei 


Grose J. now delivered the opinion ^of the Court* 
In this cafe the plaintiffs claims not in form but in fub^ 
ilance, as executors of James Blighty a fum of money 
^556/. 19/. 6 d.y the produce from the fale of the (hip 
Julius Cafar received by the defendants as allignees of 
Fenthaw a bankrupt : and the queftion is, Whether^ as 
fuch aflignees, they have any, and what lien upon the 
fhipi or freight, or proceeds thereof ; fo as to be able to 
fet off what has been paid by Fentham in the difburfe- 
ments and acceptances dated in the cafe ? A lien is a 
iighc itl one man to retain that which is in his poffcffion 
belonging to anotlKy, till certain demands of him the per- 
fon in poffcffion are fatisfied. That the defendants have 
a right to retain 490/., part of the fiun indded upon as 
due to the defeiulant, is admitted. That they have no 
right to retain 312/* sos,, the balance of premiums paid 
upon the Infiiriince accouiif, nor the 650/. upon the 
bankrupted acceptances, nor that which the defendants aie 
liable to pay on the acceptance of the bill for looo/., is 
infided: becaufe whatever authority the tedator gave was 
countermanded by histleath. The evident conGderation 
upon which the premiums for infurance and the amount 
of the two bills were paid, and the third accepted, v/as the 
conffgnment of the (hip and cargo : and it does not feem 
very confident with judice to fay, that after the confignee 
*bad advanced the premiums, and paid bills on the credit 
of the confignment, the death of the confignov fhoiild 

R 2 operate 
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operate as a revocation, fo as to prevent the bankrupt 
and his adlgnees haVlng the fruits of that which was the 
foundation and conlideration upon which he dilburfed his 
money. But as between the plaintiffs, Iiis executors, and 
the bankrupt, (and his nflignees (land in his flioes,) there 
is another clear decifive aufwer ; which is, that they 
afltrmed the orders of their teflator, and dire£led the cap> 
tain to follow the inftruflions before received from him,, 
which were to effe£l infurance on freight of the fhip 
^oool. fterliiig, as he meant to draw on him for 2000/. 
in part ; to fell the veffel as foon after her arrival as pof- 
fiblej at all events to fell her. Then the plaintiffs write 
to the bankrupt affirming his a£ls ; ordering him to get a 
return of premium on account of logwood not fhipped ; 
and to fettle Captain Adams's account. By their authority 
then he w?s in pofTcffion of the fliip, and is entitled to re- 
tain out of the proceeds whatever Ite has expended by the 
tcflator’s or their order j they (landing in the flipcs of the 
teflator, and reprefenting him, as the defendants reprefent 
the bankiupt. Upon thefe grounds we are of opinion 

that there is no foundation for the above objc<5lion ; but 

• 

tliai tlie l);inkrijpt liaving been In pofTcfilon of the 
and having fold It, and received the proceeds both by th« 
authority- of the teflator and the phiiiulfl'ij his executors j 
a^nd that the money being paid and the bills accepted upon 
the credit of the fiiip and cargo configned to him \ hfs af- 
fignccs, the defendants, have a Ixeii upon fuch proceeds for 
the feveral fums of 312/. los. for premiums advanced^ 
650/. money paid on two bills accepted ; and 490/. failors* 
wages ; and for fuch fum as they fliall be compelled to pay 
upon the third acceptance for 1000/.; and that the cafe 
of Ki,*tIoi'h V. Craij^j the authority of which was relied ou 
110 prove tluL tlic baiikiupi had no lien for the acceptance 

which 
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which he has not paid, docs not rule this cafe. For 1802. 

there Sandiman and Co. had never pofleiTion of the pro- 

^ ^ , Hammokds 

perty on which they claimed a lien* as Fetitham had in ofrjiKfi 

this cafe: and that cafe only determined that a perfon 

making himfelf liable by his acceptances did not thereby 

prevent the confignor^s right of flopping in tranfitu, in 

cafe of his infolvency : and it did not decide, that when 

a man had in his pofltfiion the efFe£ls, On the credit of 

which he had made acceptances, that he might not 

retain thofe effcdls until he was indemnified againfl the 

iiability to which he had fubjedicd himfelf. 


Pollea to the Defendants («)• 


(jt) Vide Cfiplani V. Stem^ 8 *Term Rtp. 199- wlicre the piliuipal was a 
bankrupt at the time of the confignincMitt the tkwlor wiio had and 

ipaid bills drawn on him by the principal on the faith of fuch confignment, 
was holden accountable to the aHignees of the principal iur tiie value of it. 


Doe, on the Demifc of Williams, a^ahiji Friday, 

Felf, i2th» 

Humphreys. 

'^HIS was an eje£lment, tried at the lafl Summer a landlord ?*ve . 

'aHiises for Bhrenvjhury before Laurence J. to recover dif}e*enV"arcs'of 
pofleflion of a farm in the parifli of Nannerch in the ci!rt;n.«,'*«*lX'h 
county of hTuit^ which the defendant held as tenant from le'aJd trL wi' 
vear to year to the Icfl'or of the plaintiff. The farm con- ‘‘’"•c- 

3 ~ ■ qilciK'C ot which 

fifted of lands of diflerent deferiptions to be quitted at the land luid com- 

. 1 ro r mcnced an 

different times ; the arable on the 29th of September 1800; mei.tj and before 
the pafturc and meadow on the 30th of November j the meiuionra in'the 
dwelling-houfe, &c. on the ifl; of May i8or. The lefl'or, ”^^ 1 ] 
in order to determine the defendant’s intereft in the ore- t**** 

* the wiijicfs by 

whom he was to prove the notice would d*c, gave another notice to quit at th ’ iclpe^tive- rimes in 
the following year, but coniinucd to proceed with hh eje^meut j held the lecond neticewas no 
waver of the iirft. 

R 3 mifes 



238 CASES IN HILARY TERM 

i8o2> miles in que(lion| feryed hini on the sift of March i8oq 
, with a notice to quit the farm at the feveral times above 

iiAMf ftated j and the defendant not having quitted the arable 
KvMPNikKY*. 29th of September ^ nor the meadovy and pafture on 

the 30th of November^ the leffor brought his eje^ment in 
the Court of Great Seflions for the county of Flint againlt 
the defendant pending vvlii:h eje£lment, he delivered to 
the defendant another notice (a), dated the 20th of March 
180 1» to quit the mefluage and dwelling-houfc called, &c> 
which he then held under him^ together with the lands, &c. 
thereunto belonging, to wit, the arable on the 29th of Sep- 
iember i8ot» the meadow and pafture on the 3cth of No-; 
Member^ the dvvelling-houfe, &c. on the ill of May t8o2> 
It was objected at the tiial that the fecond notice was a 
waver of the firll, being a recognition of the tenancy Hill 
fqbfilling. But the objeclion was oyer-ruled, and a ver- 
di£l ^ken for the IclTor of the plaintiff, with leave to the 
defendant to move to enter a nonfuit } or if the leflbr 
were only entitled to recover part, to enter a vcrdi£l for 
fuch part. A rule nili for that purpofe was accordingly 
obtained in Michaelmas term lalt } againll which, in the 
fame term, 

Gibbst Manley^ and Wynn^ (hewed caufe, contending 
that the fecond notice was no waver of the firll ; for it 
was given after the eje£lment commenced, and pending 
the profecution of it, which was not abairdoned ; which 
rebutted the prefumption of any intension in the leffor to 
wave the fitfi notice. The only reafori for giving it was 

Tbr fecond notice was copied vcibatim from the with the Alter- 
ation only ot the dates ; and ihe icafon luj^'^eded ar the bar why it was given 
was, bcc.iulc tl.c perfun who was to prove the fervicc of the firft notice was 
dangcroufiy ill, and tt was apprehended that the lc/7*ot would not be able to 
prove the jiOtice* 


in 
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in cafe the leflbr fliould not be able from circumftances to 
avail himfelf of the firft notice. That every contrail for 
Jetting mud be mutual ; but if the defendant had an op- 
tion to conlider the fecond notice as a waver, or not, with- 
out the concurrence of the leflbr, there would be no mu- 
tuality. That at the time it was given the defendant 
had become a trefpafler^ at lead as to part of the lands ^ 
and therefore it could not reindate him ms tenant, without 
a new agreement- between the parties. And they relied 
on Mejpsnger v. Arntflrong {a)y where after a notice at the 
expiration of the leafe, a fecond notice, delivered to the 
tenant after the expiration of the fird notice, to quit on a 
fnbfeqfient day, or to pay double renty was holden to be no 
waver of the lird. 

Leycejier and Glead contra infided that the fecond no- 
tice was waved by the fird, inafnuich as it was abfiird 
and nugatory to give fuch fecond notice if the landlord 
meant to abide by the fird; and alfo becaufc he therein 
exprefsly recognized the defendant to be his tenant; for 
he gave him notice on the 20th of March 1801 to quit 
, the premifes ^hicb he then held under him. That there 
was mutuality In this cafe ; for the tenant afiented that the 
fird notice fhould be waved by continuing to hold on. 
That if the landlord did not mean it as a waver, he fhould 
have faid fo, as was faid in efFc£l in Mejpnger v. Arm^ 
Jlrongj by claiming double rent of the tenant if he did not 
quit ; and there too the clouble rent was already incurred. 
That at any rate it was a qiicdion for the jury to fay 
whether it v/ere intended as a waver or not, according to 
f)ye d. Cheney v. Batten {b). 

Curia advifarc vult. 

(a) I Term Rep. 53 , (^) Cowp. 443 . 

R4 
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1802. Grose J. now delivered the opinion of the Court. 

^ (After dating the faiSls as before fet forth.) The defendant 

‘Dot d Wji.- ^ ^ ^ ’ 

riAMi ' infills that the fecond notice is a waver of the firfl } and 

Ht'Mi'HiiEYs. that he was not bound to quit at the times mentioned in 
it. In the courfe of the argument it was admitted tliat 
if the plaintiff had not intended that the fecond notice 
fhould operate as a waver of the hrfl) he might have fo 
explained his intention^ by adding that the purpofe of the 
fecond notice was to enable him to recover the premifes 
at a fubfequent afTizcs, if by any accident he fhould fail at 
thofe then enfuiug. And under the circumflances of this 
cafe we are of opinion that the defendant mud have fo 
underdood this notice ; for it was neceffary to give a 
notice previous to the then next afTizes, to enable the 
plaintllT to determine the defendant’s intcred on tlic 
29th of Siptember following, if he had not fucceeded at 
the next aflizes ; which circumdance furniflicd ati ob- 
vious reafon for giving the fecond notice differing from 
an intent to wave the firtt ; and it was net polhble for 
the defendant to fuppofc the plaintiff intetided to wave 
the fird notice, when he knew the plaintiff was, on the 
foumlaiion of that very notice, proceeding by ejeftment to 
turn him out of the farm. I.ord Kenyon (.7) agrees with 
us in opinion that the plaintiff is entitled to recover j and 
the rule mud be difeharged. 


(<i) Ris Lor^Aip was in court when the cafe was argued. 
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The King againft the Sheriff of London, 

^^HIS came on upon a rule for fettliig afide an attach- 
ment againft the flieriff for not bringing in the 
body^ in a caufe of Duffy v. Broohe and others. On the 
24th of November 1801 a fpecial capias ii^ucd, returnable 
in 15 days of St. Martin \ to which the defendants gave 
a bail bond ; the writ was returnable the 25th. On the 
26th the rule was ferved to return the writ \ on the aytli 
the flierilF returned cepi corpus. On the 2d of December ^ 
bail abeve was put in, which was excepted to and notice 
thereof ferved on the 7th \ and on the 9th a notice of juflU 
(ication was ferved for the firft day of Hilary term. On 
the 7th of January 1802, the rule was ferved to bring in 
the body ; which rule bore tejie on the 27th of November 
preceding, being the day on which the fherilF returned 
cepi corpus. On the 23d January the bail v/cre rejected ; 
and notice of adding and juflifying was ferved for the 26th. 
On the 25th an attachment was granted againft the Ihe- 
rifF ; and the rule for the attachment ferved on the de- 

• 

fendant’s attornics on the 2t)th ; and the attachment after- 
wards iflTued ; and on the fame day bail were added, but 
did not attend to juftify. On the 27th bail juftified, but 
no proceedings w’ere had to fet afide the attachment till 
the *ift of February^ 


Friday 9 
Feb. xistb. 

A rule to bring: 
in the body, Ceii> 
ed on the day of' 
the return by the 
fhcrl ft' of cepi coi - 
pus, though ilTu- 
ing afterwards in 
the vacation, is 
irregular. 


yates fhewed caufe againft the rule ; and as- to the 
principal objeQion, that the rule to bring in the body 
bore tefte on the ayih of Novembert the fame day the re- 
turn cf cepi corpus was made } he obferved that the rule, 
though tefted on that day, did not in faft iiTue till the 7th 

15 of 
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4 ' 2 ' 4 ? 

x 802. of January following, and in fa£fc after the return of cepi 

corpus ; and that it was competent to the party to Chew 
The K.1NCS ^ . . * 

»gain/i the true time of its ilTuing, as in other cafes, in order to 
The Sheriff of v • /i- 

I^ONDON. forward the juttice of the cafe ; and for the fame purpofc 
the fraftion of a day may be allowed. And he cited^ 
Stewart v. Smith (o), where it was holden that a feire 
facias might be fued out agatnft the bail on the day on 
which the Ca. ^a. was returnable, as the court would in- 
tend that it idued after the IherilF^s return to the writ 
againft the principal ; and alfo Shivers v. Brooke (^), 
where the fame principle was recognized. 

Latves^ contra, contended that the rule to bring in the 
body was irregular, being tefted not only before the day 
given for the return of the writ, the rule to return the 
writ being ferved on the 26th of November^ which would 
not expire {Sunday intervening) before the 2d of December^ 
pf which the flierilF might avail himfelf, though he in 
fa£l returned the writ before ; but the rule to bring in the 
body was alfo irregular, becaufe it bore tefte on the 27th 
NovembeTy the day on which the return of cepi corpus 
was in fa£f made. Now according to Hutchins v. Hird (c), 
the {heriflF ought not to be ruled to bring in the body, till 
the day after the expiration of the rule to return the 
writ. And in i?. v. The Sheriff of Cornwall (</), it was 
holden that a rule calling on the (herilF to return a writ, 
being telled in the term fubfequet\t, though iifued in the 
vacation, was irregular; and an attachment grounded 
thereon vvas fet ^lide. 

Cur. adv. vult. 

{a) zStrd, S66. and 2 Lu. Raym^ (^) ^ Term Rep, 62S. 

(f) . 479. {d) I TVrw Rep. 552. 


Geosjb 
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Grose J. delivered the opinion of the Court. 

The queftioD is, Whether the rule to biing in the body, 
being fervedin vacation, but appearing on the face of it to 
be made before the return, by the llieriff, of cepi corpus, 
^ be regular ? And we are of opinion that, for the fake of 
eongruity upon the face of the proceedings, the rule to 
bring in the body, which from . its nature ought not to 
be made till after the return of ccpi corjtus, is irregular, 
}f it appear upon the face of it to have been made before 
fuch return. Therefore the rule mud be made abfo- 
lute. 


1802. 


The KiNa 
againfl 

The SheriiT^^f 
hofipo^m 


Blackburn againji Stui’akt, 


12 lh. 


<^riE defendant was taken in execution at the fuit of 
the plaintiff on the 31ft ol March 1798, and re- 
mained in cudody of the (hcriff's officer till the 4th of 
jlprilt when he was difeharged on an exprefs under- 
taking that he fliould pay half the debt and cods then, 
and the other half at a future day, and that the judge- 
ment (houtd dand as a fecurity for the payment in three 
months ; and if the money were not paid in that time, 
the defendant agreed that the judgment fhould be en- 
forced by execution againd his perfon or goods for the 
amount, and for the cods incident thereto. The de- 
fendant having made default, the plaintiff, long after the 


A defendant 
not be taken iil 
execution twice 
on the fame 
judj^ment^ 

(hough he were 
difehare^d the 
firfl (im by (he ' 
plaintiff con* 
fenCyuponaoex* 
prrfa undiHUU' 
ing that he 
ihould be liable 
to be taken in 
execution againf 
if he failed to 
comply wirh the^ 
teinis agreed on* 


three months were .expired, arreded the defendant fer 
the remainder of the debt and the additional cods, which 


the defendant paid in order to procure his difeharge : and 
then moved on a former day to fet alide the execution. 


and that the money in the flieriff’s hands fhould be rc 
^nded : and, a rule niG having been granted ; 


Park 
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184 » 2 . 

Blackburnt 

€tgamfi 

Stvpart. 


Park now (hewed caufe again(l the rule, and obferved, 
that though it were true in general that a perfon could 
not be taken in execution twice on the fame judgment; 
yet a defendant might wave that privilege by an exprefs 
agreement ; and that this di(lingui(hed the prefent cafe 
from that of Tanner v. Hague (a), where there was no 
fuch exprefs agreement. 


Erjkine and Efpinajfey contra, relied on Tanner v. Haguef 
and Thompfon v. Briflow (^), as in point. 

And of that opinion were the Court : and 

Grose J. faid, that it would be very dangerous to per> 
mit the law to be unfettled in this refpe£^ ; which is, that 
a perfon cannot be taken in execution twice on the fame 
judgment, whether he had fo agreed or not : and there- 
fore though the defendant’s condudl had been vc^y fcitfi-^ 
dalous, yet the rule mud be made abfolute. 

(u) 7 Hcrm 420. ^0, Barnes^ 205. 


FritLy, 
Feb, xzch. 


The King againfi The Inhabitants of Great 
Marlow. 


Aftfran ap- Rule was granted in the lad term, calling upon the 

^"oac^'ers^for profecutor to flicw caufe why a certain warrant of 

at* appointment of James Field to be one of the overfeers 
t'h'yTte funAv poor of the pariih of Great Mnrlonv, in the county 

oflicio i and no Burhs. ftiould not bc quaflied, upon notice of the rule 

ottw-r iTi4giirr-ites . 

C4n afterwards, upon ’Iv* clumof one of the perfon 5 fo appointed to be exempted, appoint anottier 
in hi-* plACtr j bat the piifv muft app. al t-j the frjjions to get bis difeharge. And fhis obieftion to 
the lecnnd appointmecit may bc d'lcl.dfd to this C'Mjrt nu lavit, upon the removal of the ap- 
pointnirnt huber by cerritirar’i, who will fhereupon tprilh ♦he fame. i^etnbU allb, that the nvtgU 
ibarea malciiig.tbc app'»m:nK'nl. nvift ur together a' .b'J tiii)'.’ li e aft is done. 


lo 



IN THE Forty-second Yfar op GEORGE III. 


245 


to be given to the faid J. Field, This was obtained on 
reading the faid warrant of appointment returned by cer> 
tiorari into this court,' and alfo upon the affidavits of 
H. Goldfmith and others } which dated that Sir W. C. 
•and the Rev. 2”. P., two Juftices of the Peace for the 
faid county, met at Great Alarlow on the \ 8th of yiprii 
lad, and did then and there, by warrant under their 
hands and feals, appoint J, Wehh^ J. Johnfoiiy J. Gof- 
lingt and R, J. Oxlade, to be overfeers of the poor of tire 
faid parifli. That on the 2d of May lad another indru-' 
ment, purporting to be a warrant appointing J. Field 
overfecr of the faid paridi, was figned by 3". IF. Efq., 
another magidrate of tlie county, and on the 25 th of the 
fame month, was fgned by the faid T. P, (one of the 
magiftrates' drd mentioned), who was not prefent when 
the faid T. W. figned the fame j nor was the faid 2*. IF. 
prefent when the faid 3“. P. figned it. 

In anfwer to the* rule it was fworn that the two lad- 
mentioned magidrates met at Great Marlotv on the 2d of 
jl/ay, when J. Gojliug., one of the overfeers fird appointed, 
came before them, claiming to be exempted from ferving 
puridi offices by virtue of a certain certificate of an ap- 
pointment (annexed to the affidavit), dated (5th Afarch 
1 795, whereby it appeared that he had been fworn one 
of the yeomen in ordinary of his Majedy’s body guard. 
Thar the two magidrates, conceiving it right to exempt 
him, did accordingly db fo ; and in his dead did proceed 
to appoint the faid J. Field, a fubdantial houfeholder of 
the parifh, who was agreed by the other overfeers and fe- 
veral other parifhioners prefent at the meeting to be a 
proper perfon. That the appointment was accordingly 
' dire£led to be made out, and the faid 2^. W. figned the 
fame at the time, conceiving that it was alfo figned at the 

fame 
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s8o2* fame time by the other ihagiftrdte i and that if it wer^ 

^ „ ~ not fo done, it was by the miftake of the clerk. That at 

TheiCiNO 4 . f • A# 

the laid meeting yt G^ing declared that he had not and 
The iB^itanta overfeer under the firft appointment^ 

®**^^J5*^*” conceiving himfelf to be exempted* 


GiSif and Readeri agatnll the rule, took a preliminary 
objeftion, that the court could not look into affidavits, 
in order to quafli the appointment, which was good upon 
the face of it : but that the obje£tton, if any, ihould have 
been taken upon appeal to the feffiohs : and that without 
having recourfe to the affidavits, no obje£tion could arife 
from the number of overfeers before appointed for the 
fame parilh being fufficient in law, as the firft appoint- 
ment was not returned before the court by certiorari. 

Park and G. N. Btjl^ in fupport of the rule, con- 
tended that the objeftion to the appointment might be 
difclofed by affidavit : that it muft have been fo done in 
the cafe of Phe King v. The Overfeers of Briigenvater {a) \ 
and in Rex v. Butler (^), and Rex v. Merchant and Al-^ 
let! (c). For in no other way could the fa£ls there Hated 
have appeared to the Court. That it was clear the ap- 
pointment in quefiion was bad for thefe, amongH other, 
reafons : 1 11 , That it was a judicial a£t, and ought to 
have been executed by both the magiftrates at the fame 
time, according to Rex v. Forref (u) : and 2dly, That the 
magiHrates had no authority, after the firfl appointment 
made of four overfeers, to appoint another, except in the 
three cafes provided for by the flat. 17 Geo. 2. e, 38. f 3. 

(n) C^'zvpo 159. 

(^) X Bhckft, 649. and lOnfl* to. (f) Ibid. 4 X« 

{J) ^Term Rtpm 


namely. 
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namelf, the deaths removal, or iitfolvency of one of the 
overfeers; neither of which had happened here. And 
that obje£lion might be taken here on removal of the ap« 
pointment by certiorari, without appealing to the feffions 
• in the firft inftance. 

Lawrence J. The jurifdi£i;ion of this court to ex- 
amine into the legality of the appointment in the iirft in- 
ftance may arife on this, tliat if there were a proper 
number of overfeers legally appointed before, according 
to the provifions of the ftatute, a fubfequcnt appointment 
of anot|)er overfeer is merely void ; the magiftrates ha- 
ving no jurifdi£):ion to make it. And the want of jurif- 
di£lion in the magiftrates below is always a fufficient 
ground for tlie inteiference of tliis Court. 

7he Courts being delirous of making inquiry how the 
pra£tice ftood relative to the hearing of aftidavits in fup- 
port of dbje£lions againft appointments of magiftrates, 
which, upon the face of them, were good, dire£led the 
matter to ftand over : and on this day, after hearing 
*caufe fliewn upon the affidavits, in anfwcr to the rule, 
when the former preliminary objection was alfo infifted 
on, they delivered their opinions. 

Grose J. When this matter was firft mentioned, I 
thought that the objedion ihould have been made on ap- 
peal i but I find now that the appointment may be brought 
hither by certiorari in the firft inftance, for the purpofe 
of being qualhed. And upon looking into the affidavits, 
which upon inquiry is found to be the ufual prafiice, the 
appointment appears to be bad on both the grounds of ob- 
je^ion taken* When the firft appointment was made, 

on 
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on the i-8th oi Apritf of four ovevfoer;;, aU. further, jurjf- 
dii^ion.of the magiftrates in.that refpe£l was at an end. 
It was not competent for other magiftrates to make a new 
appointment in cafes not authorized by the flat ute. Then 
again, both«the magiflrates ought to have been, prefent 
when the appointment was executed : inflead of which, 
many days elapfed between the fignature of the one and 
the other, and they were not together when the aft was 
done. This is eilentlally neceflary to be obferved, and 
much inconvenience may enfue from a contrary rule. 
Therefore the appointment appearing to have been ille- 
gally made muff be quaflied. 


■ Lawrence J. 'I'he objeftion to looking into affida- 
vits upon fuch a fubje£l, for the purpofe of founding an 
objefiion to the appointment, was never taken before. 
The Bridgewater's cafes, Rex v. Holloway and others, 
and Rex v. Beale and others, J?. & 71 14 Geo. 3. and the 
Milhourne Port cafes, Rex v. Baunton and others, and 
Rex v. Scott and others, M. 8c H. 15 Geo. 3., were all 
motions to quafh appointments of overfeers, which came 
on upon affidavits, befides the cafes mentioned at the bar.' 
1 find it alfo to be the common practice with refpe€f to 
orders made by commiffioners of fewers. Then as to 
the merits of this cafe : it mud be taken on thefe affidavits, 
that the magiftrates who fird met did appoint four .per- 
fons to be overfeers of the poor for the parifli : that one 
of the perfons fo appointed afterwards applied at a fubfe- 
quent meeting of magidrates to be difebarged on the 
ground of an exemption claimed by him. But after the 
former appointment it was not competent to the other 
magidrates to receive his exc'ufe ; but the party (hould 
have appealed to the feffions, who might have allowed his 

excufe. 
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excufe. But till that were done he became. overfeer corn- l 8os. 

pletely by the appointment under the hand and feal of ^ ^ 
the magiftrates, and he might have been indited for fgaimfi 

The Inhebitaiifi 

not executing the office. 1 Ihould alfo be^ forry to relax 

the rule that the two magiftrates Ihould be together ^**iJw^**” 

when the appointment is made : otherwife it will be 

hard to fay to what length of . litigation the queftion 

may not be carried, if it be to depend*on the mind of 

the magidrate who (ir(t figned going along with the 

other, at the time he Ggns, as has been argued in fupport 

of the order. However, it is not neceflary to decide, any 

thing on that ground in the prefent inftance. 

S 

Le Blanc J. The Court has been in the habit of en- 
tertaining motions of this fort on affidavit ; which brings 
the quedion to the validity of the appointment in the 
prefent indance. Now the 6rd appointment being good, 
all was at an end, and the other magidrates had no jurif* 
diAion to make another appointment. Then, on the other 
point, we cannot fay that an appointment under hand and 
feal, and a mere concurrence to fuch an appointment by 
another, are the fame thing. 

Appointment quaflied. 


VoL. n. 


s 
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If a fubfcrlbing ^ 
' wltneft to a deed 
be abroad, out 
oftfae jurifdic- 
tton of the 
court, aud not 
amenable to itt 
procefs at the 
time of the trial, 
evidence of his 
hand -writing if 
adminfible ; 
though it do not 
arpear whether 
he be domi- 
c>led or' fettled 
abioad. 


CASES' IN HILAIIT TERM 


F&incb againfl Blackburn^ 

deb T on bond. Plea non ell fa£lum. This caufe 
was tried the day before at the fittings before Le . 
Blanc J., when a verdtA was taken for the plaintiff, with 
leave for the disfendant to move to fet it afide and enter a 
nonfuit. And fuch motion being now made accordingly, 
the learned Judge reported the evidence to be this : There 
were two witneffes to the bond, one of whom was dead; 
the other was Richard Prince^ fon of the plaintiff, who left 
this country for America in OBober lad before th^ a£lion 
was brought. Two letters had been received from him 
fince, one dated at New-lTork, the other at Baltimore, ua 
America. It further appeared, that previous to his depar- 
ture he was a fingle man living with his father as part of 
his family, on whofe account he went to America to tranf- 
a£l fome bufinefs. But the witnefs ivho proved this at 
the trial, who was a fervant in the plaintiff’s family, did 
not know whether the fon were expedled to return to this 
country or not : he was not acquainted with the fon’s in- 
tendons. Under thefe circumdances the evidence of the 
hand-writing of both the witneffes was admitted, on the 
ground that the fubfcribing witnefs, who was dill livingj 
was out of the reach of the procefs of the Court. 


Scarlett, in fupport of the xul£ prayed for, contended 
that fuch evidence was not admiflible without proof that 
the fubfcribing witnefs was domiciled, or fettled abroad. 
The admiifion of fuch evidence in any cafe where the 
fubfcribing witnefs is alive is a modern pra£liee, and a 
relaxation of the old rule, which required the produflion 

4 of 
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ofxthe witnefs himfelf to whom the parties had mutuaUy i Soft, 
agreed- to refer for fuch proof. i\nd there is good rea- ’ ^ 

fon for fuch (lridnefs> as material circumftances may 

mr r • • • * Bl.AC|C»tfR|»* 

atrtfe out of his examination vivd voce, which cannot 
otherwife be Ihewn. In all the cafes in which evidence 
of the hand-writing has hitherto been received, the wit» 
nefs was either proved to be dead, or to have become in- 
competent, or to be a£lually domiciled, of fettled abroad, 
and therefore not likely to return within/reach of the pro* 
cefs of the Court; but in no cafe has fuch fecondary 
evidence been admitted where the abfcnce was only tern* 
porary, which is the fair prefumption arifing from the 
evidence given in this cafe. (*Z.e Blanc J. That fa£t was 
left quite indifFereiit upon the evidence.]] The onus pro- 
bandi, that the fubfcribing witnefs was domiciled abroad, 
lay upon the pl^ntilF before the fecondary evidence could 
be received. By the ftat. 26 Geo. 3. c. 57. f. 38. for 
facilitating the proof of deeds executed in India in the 
courts of Great Bridling and vice verfd, the legiflature have 
. exprefsly required that the party offering the deed in evi- 
dence (hall prove that the fubfcribing witnefs, whofe 
hand- writing is to be proved, is refident in the other coun- 
try, before fuch proof is admitted. In Barnes v. ^rom» 
poiv/ky{a)y Lord Kenyan confined the admiilion of this 
fecondary evidence to cafes where the fubfcribing witnefs 
refides abroad, &c. and faid there was neither neceffity 
nor convenience in relaxing the rule further than had been 
already done. In Wallis v. Delancey there cited, the in- 
flrument was executed abroad. So it was in Adam v. 

Kerr(^)i and in another cafe (e) before Lord Kenyon^ the 

(si) 7 l^erm 266*- I Bcf, Fulh 360* 

(#) Pt0ke*t N, P. 99* 

witnefs 




PiJMCB ■ 

Bi^acxburn. 


CASES XN HILARY X?RM, &C. 

A 

witnefS) whofe hand- writing was allowed to be proved, was 
domicil^ in France, And there is good reafon for. next 
relaxing further the ftri£h rule j as o^rvidfe advantage 
may be taken of the temporary abfence of a fubferibing 
witnefs to fue upon inllruments which would be fliewn to 
be void and illegal if the witnefs were examined in per- 
fon. , 


Mingay and Laives (hewed caufe agalnft the rule in the 
fird indance } and relied; on the rule laid down hy Buller 
J. in Adam v. Kert-y that where the fubferibing witnefs 
was beyond the reach of the procefs of the Court at the 
time of the trial, the evidence of his hand-writidg (hould 
be admitted. The ra£l; of his intending to return to this 
country or not (which can only be known to himfclf ) 
cannot' furni(h any rule to go by, and ijpuft often be a 
matter impodible for the plaintilT to give evidence of. 
But the prefumption in the prefent cafe is, that he will 
not return. 


The Court refufed the rule ; confidering that as the 
witnefs was out of the jurifdi^lion of the Court, fp as not 
to be amenable to its procefs, the fecondary evidence was 
properly admitted. ' 


END OF BtLSKY TERM. 
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ARGUED AND DETERMINED 

XN TUS 

Court of KING’S BENCH, 

Eafter Term, 

In the Forty-fecond Year of the Reign of Geokgb III, 1802. 


^ N the Qourfe of the lad vacation the Right Honourable 

X-hyd Lord JCenydn, Lord Chief Juft ice of this Courts 
died at Bath^ having prelided in the court fince Junt 
1788. He was fiicceeded by . 

Sir Edward Law Knights His Majefty’s Attorney- 
Generali who was created a Peer of the United Kingdom 
of Great Britdtin and Ireland by the title of Ltord Ellen- 
borought ^aron of Etlenbarough in the county of Cum- 
berlaAdj and' was afterwards fworn of His Majefty’s Moft 
Honourable Privy Council. His Lordfliip having been 
before called to the degree of ^erjeant at Laur (c)s and 
fworn into his office Before the Lord High Chancellor 
on the i2th of Apritf took his ^at on the Bench on the 

(4) The ftat 39 Cea. 3. c. 113. enables his Majefty to ifloe a writ for 
this purpofe in vacation. 

VoL. II. T firft 
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1803. firft day of this term. The motto on his rings waS}: 

— — — « Pofitis mitefcunt fecula bellis/' 

The Honorable i^^MtfrrPrrr«TMt/jSolicitor>'General to his 
Majefty, fucceeded to the office ofAttorhey>Genrral. And 
Thomas Manners Sutton Efq.. Chief Juftice of the North 
Woles Circuit, and Solicitor-General to his Royal High« 
nefs the Prince of Wales^ was appointed Solicitor-General 
to his Majelty. 

The Honorable Thomas ^tjkine was appointed Chan- 
cellor to his Royal Htghneft the Prince of Wales i being 
the firft appointment to that office which had been made 
by his prefent Royal Highnefs. 

William Adam "EXq. one of bis Majefty’s Counfel learned 
in the Law fucceeded Thomas banners Sutton Efq. as 
Solicitor-General to. his Royal Highnefs. 


Vir'dloy, 

7UM 


Saunders Saunders and Another. 


tMere t1i« com- 
mandcr of one of 
cheKing't armed 
veiTels feised a 
veOel and car||;o 
at fea, and 
brought them 
into cbe 
portion 
of fmuggling | 
and after prucefs 


N trover for certain goods, tried before Le Blane J. 
dt the laft affize's at Launeeflon^ it appeared that the 
goods, confifting principally of fpirituous liquors in 
ankers, were bn board a vcficl which was met with at 
fea (14 leagues off ihore), and detained by the defendants, 
the 'commander and mafter of one of his majefty*s hired 
in the Exchequer armed veilels, and afterwards brought into the port of 

fhc owner ob* ' ' • ' * 

taines an order Fowey, on fufpicion of being intended to be fmuggled. 
for re-deliveryt ' « 

under which he 
ubrained only 
pore of good# 
from the de* 
iendant; tbt 
owner cqtnnot 
main Cain trover 
for the remain- 
der» if tlie 

aftion were brought after three mofltbi from the original foienmp though witbm thrpe montht 
Irom the order for ibe rc^ikli^rry* 

(^EtCUtCtl.. 


The original feiziire was on the 38th of Match 1 800, 
arid a claim wit afterwards entered in the court of £x- 
cheqri'er for the veffil arid cargo ) in which, after fomc 
proceedings had, a writ of delivery was granted at the 
prayer of the owner (the prefent plaintiff), which was 
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pxecttted on the 5th of Deeembtr 1800. The prefent 
a£lion was brought in order to recover the value of cer- 
tain ^rt of the goods alleged to be wanting of the whole 
^quantity feized by the defendants : and the declaration 
dMuig entitled ot Hilary term 1801, it was obje£bed at the 
trial on the part of the defendants that the a£);ion was com^ 
menced too late, as by the ft. a8 Geo. 3.^. ^3* ought 

to have been brought within three months from the time of 
the ori^nal feizure («}. ‘ And bX ft^t* 26 Gee. 3. c. 40. 

ay. the commanders of any of hismajefty*s ihips of war* 
or any commilfioned, warrant, or petty officer fpecially 
authorizi^d by them, may feize'any goods or vefiels what- 
ever fubjeQ to forfeiture by that or any other for any 
offence againft the revenue, &c. without having any de> 
putation or commiffion from the commiffioners of the 
cuftoms or ezcife for that purpofe { provided they bring 
the feizure to the neareft cuftom-houfe, &c. And the 
cafe of Geditt v. Fen^ ( 3 ) was 'relied on to (hew that the 
a£lion muft be commenced within three months after the 
a£tual feizure, notwithftanding the pendency of procefs 
in the Exchequer. The plaintiffi was accordingly non- 
fuited. And now 

Lens Serjt. moved to fet afide the nonfuit, on two 
grounds ; i. That although the words the 33d fe£tion 
of the'ftat. 38 Gee. 3. c. 37. were general, as extending to 

(tf) That re£l. enadsp << That If aay aAion or fuit ftall be brought or 
couameaced againft avy perfin or pcrfons for ary thing by him or them dona 
in purfuance of thia or any other adt or z&z of parliament now in fbrcep or 
hereafter to be ndade, relating to hit Majefty's rcvenvea of CoAoma and 
Exci&i cr dthcr of them> fneh addra or fuit iball be commenced witbim 
•d thru mouthi next afitr the matter or thing 

(^) X ff* Slate x^s 
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CASES IN EASTik TEkM 

** any pcrfon>’’ &c. yet they muft be confined to perfoni 
having Tome colour of authority from fome court or 
officers of revenue to do the a£l complained of, which 
did not plainly appear here. 2. That this was diftinguifh- 
able from the cafe of Godin v. Ferrisy which was an a&ion' 
of trefpafs, complaining of the original wrongful aA } 
whereas this was an a£tion of trover, in which only the 
value of thofe goods was fought to be recovered, which 
had not been reftored to the plaintiifF purfuant to the or- 
der of the court of Exchequer *, admitting the original 
feizure to have been juffifiable. 

The Courty however, overruled both the objedions to 
the nonfuit. For, as to the firft, the ff at. 26 Geo. 3. c, 40. 
f. 27. gave the defendants a colour of authority for the 
feizure, fuppofing that were neceffary under the general 
provifion of the ftat. 28 Geo 3. And, fecondly, there was 
no diffinguilhing an a^ion of trover from an adlion of 
trefpafs in this view j as in each the legality of the ori- 
ginal feizure might be brought into queffion ; and there- 
fore the cafe of Godin v. Ferris was in point that the 
adion muft be commenced within three months from 
that period. 


Rule refufed 
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X 8o2. 


Doe, on the Donxife of Whatley, againji 

TELLINCi 


Saturd^f 
May ivik» 


defendant was an infolvent debtor, who was a conTcyaace to 
difeharged under the* laTl infolvent debtors* a£t in'^nt debtor’* 
{41 Geo. 3. c. 70.) on the 4th of Auguji i8<m j having pre- 
vioufly. as required by that delivered in a fchedule (»« whom itii 

^ ^ vefied upon the 

of his edate and containiilig a fmall freehold eftate order for the in* 

• 1 /• wp ^ folvent’t dif- 

in th^ county of fvuts. charge by the 

The isth feaion of the aA enaas, “That all the ** 

** eftatev right, title, interell, and truft of fuch debtor in qulnt*c'>vey-* 

** and unto all the real eftate, &c. and all the perfonal f*’® ere- 

e(late« &c. (hall, fuch adjudication (!• e. yefttheeftate 

“ that the debtor is entitled to the benefit of the a£l, by nation, ei. 

i .« *- •! i f ther to the date 

&c.) be, and the fame is hereby vejtcd in the clerk of the of the order or 

«* peace oi eftunty, &c. ; and every fuch clerk of the "nee* bu" 0*1^1/ 

peace, &c. is hereby dlre£led and ret{uired to make an 

** ojftgnment and conveyance of every fuch debtor's eftate ‘he clcrk'oA^he 

and efFc£ls, veiled in fuch clerk of the peace. He. as afore- Therefore 

^ -c s J ^ J fuch creditor 

“ Jaid to fuch creditor or creditors of the faid debtor as cannot recover 

,.«• 1 Vrt- /•*'“ ejfcfiment 

“ the juftices at any general or quarter fcuions of the upon a demife 
<* peace, &c. ftiall order and direft, &c. which afiign- e«eutfon* **** 

“ ment and conveyance (hall be good and efFeflual in 

** the law to all intents and purpofes whatfoever, &c. to *•** infolvent , 

* ‘ ^ debtor, and the 

** veR the eftates thereby ajftgned and conveyed in the party order w** made 

. to convey the 

or parties to whom the fame (hall be fo afligned and faimetotheleUbre 
** conveyed, his heirs,” &c. 

The order to aflign and convey the eftate in queftion ' 
to the lefibr of the plaintilF was made by the juftices on 
the faid 4th of Augujl laft, and the conveyance to him by 
the clerk of the peace of the county of Wilts accordingly 

T 3 bore 
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' bore date on that day; but in h€k it waa net exe> 

cuted until the 6th of Septmberf and the demife was laid 
cnthe'iiefflifeof on the 2 d of the fame mcMth. Under , thcfe ckrcum- 
ftwcesLe B/afie J, nonfnited the plaintiff at the trial at 
TsktiMc. a^zes at Sa/i/hury, confidering that hia title did • 

not accrue till after the day of tlie dentife laid. 

Gibbs now moved to fet aSde the nonfuit, fuggeftlng 
that though the ftatote veiled the infelvent debtor*S eftate 
in the clerk of the peace in the firft in(lance« and until an 
afligntneut and conveyance were made by him to feme cre- 
ditor under the dircdton of the juftices; yet a^ter fnch 
order* and the execution of the aflignment accordingly by 
the clerk of the peace* the creditor Was in by relation to 
the time of the difcharge* when the eftate was out of the ‘ 
ihfolvent debtor ; by analogy to the ftatutes of bankrupt* 
where after an afbual aihgnment the affignees of the 
bankrupt were in by relation to the,a£k of bankruptcy* 
when the bankrupt’s eftate was divefted by the a^ of the 
taw. 

The Cottrtf however* thought the nonfuit proper ; the adk 
of parliament having pofitiv.ely vefted the infolvent debtor V. 
eftate in the clerk of the peace until lus fubfequent af- 
(Ignment and conveyance of it to the creditor purfuant to 
the order of the juftices. And they obferved, that if 
another demife by the clerk of the peace bad been laid* 
k would have obviated any inconvenience which could; 
have arifcn in tins cafe from the leflbr’s want of know- 
ledge when the aflignment was adlually executed. , 

Rule refufed;. 
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Stephens againfi Crichton. 

£ RSJCINE moved that the Matter might review Thep»rtvfue. . 

. ^ ® ceeding is not ^ 

his ^xation of cods !a this cafct he not having entitled to th« * 
allowed the defendant the expences of taking intercoga- ing witncfZet 
tories of his own witnefles, and the offise copies of the wrinr«<^t^iiig 
depoGtions of the plaintiff’s witneffes taken before com- 5*«fuionM 'ba* . 
milGoners abroad. The a£lion was brought to recover P'*'? W‘T' 
damages on account of the defendant’s ttiip having run capencc* 

j . ■ , . , . , . . . . unleftitbe 

down the plaintiff s: and after notice of trial giv^n and otherwife cx* 

countermanded, it was agreed that as feveral of the witneffes ***** 

on either Gde were going abroad, they ttiould refpeftively 
be examined upon interrogatories, and that the depoGtions 
of others of the plaintiff’s witnefles who were then abroad 
(hould be taken before commiffioners there. The plain- 
tiff at the trial read many of the depoGtions made by his 
own witneffes } but made fo weak a cafe that it became 
unneceffary for the defendant to read his depoGtions in 
anfwer 1 (but which were now fworn to be material to 
.the merits of the cafe} ^ and a verdi^ patted for the de- 
fendant. It was now inGfted that the defendant was en- 
titled to be allowed the cofts in queftion as much as in 
the cafe where a party fubposnas material witneflies who 
attend at the trial, but are not examined on account of 
the failure of the plaintiff’s cafe, or to fare the time of 
the Court. 

The Courtf however, on confulting the Matter, faid 
that the prad^ice had been againtt the allowance of cofts 
to the party fucceeding in fuch cafes. They referred to 
an anonymous cafe in B. 24 Gee, 3. {Hulleckon C^t, 437.) 

T 4 where 
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where the rule was laid down that the cofts of examining 
witiiefles upon interrogatories were always borne by the 
party obtaining the rule for. fuch examination, and did 
not abide the event of the caufe unlefs fo ordered by the 
Court. IjoxA EHenborough obferved, that however deGr> 
able it was that the . taxed cofts (liould really indemnify 
the party who was ultimately found to be in the right i 
yet it was necclTary to keep a check upon the very great 
cxpcnce to which this might lead, and to incur which the 
intereft of uncoiifcientious agents might aftbrd a tempta* 
tion. That there was the lefs reafon to break in upon 
the rule in this cafe, as the examination of witnefles on 
interrogatories in any cafe was a matter of indulgence and 
confent. 

Rule refufed. 


Collett and Another cigainji Lord Keith, 

aft a£lion of trefpafs vi et armis for feizing and 
taking the ftiip and goods of the plaintiffs pt the 
Cape of Good Hope^ to wit, &c. and converting the fame; 
to the defendant’s ufe ) the defendant, amongft other 
pleas, pleaded by way of juftification, that a litcle before 
the faid time when, &c. the faid fettiement of the Cape of 
Good Hope being a foreign, to wit, a Dutch fettiement, was 
conquered and taken by the King in open and lawful war 
from certain enemies of the Kmg,'*and by virtue of that 
fVwVihepro^rty coiiqueft from thenceforth until and at the faid time 

wx' with'H 

i '3 uiTifriicr'on, certain Ifgji pr w-erc hid, according to fuch forr*ign Uws, a^^ainft 
ih-* piopcity IB quedion \ i\ tuch cniirr, hariric: cornprerri c jtjcJdidt um in that b: hWr, ct tajiit*r piu- 
s. )Uiin,dcc. th-t ilic defendant wi ordered by the faid c urt, having er mpetent anthor'.cy in th-t 
!;i oaif, 10 feiise the prorerty* is Kai ; beihg too general { and noc giwn^ the (narntfl notice whe- 
\ \ i‘.x the defendant juftified as an otScer of the court, or party to the caufe ^ or of what nature 
rb-* elm tee was, or by vvhoTii luiiicuced, or whit the order of fehluie was, whether abfoluteor 

i^v;uuli]^ue &:t.. 

when. 


FnJdr, 

M^ay Z4ths 

In « 

trefp<«rs under 
The procclb of a 
fore'gn C'urt, it 
feem*i that the 
plea fhould h^ 
foimrci in analo. 
;rv to fimitar juf- 
rific.^Tions under 
rUe procefs of our 
i«)ftrtot courts: 
liti; at any rate 
a plea which only 
states that the 
c mrt ihr'ai \sas 
^•iverneJ by 
i'lrciKn laws. 
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when* See. remained and was in the lawful poflhffipn of 
the King ; and that the fame fettlement* not having re> 
ceived laws from his Majefty or from any other lawful 
authority fince the faid conqUeft* the former laws and 
, cuftoms* courts and jurifdi£lipn8 of the faid fettlement 
being foreign* viz. laws and cultoms* courts and 

jurifdidlions* from the time of the fame conqueft until at 
the faid time when* See. remained and vvere in full force 
in and throughout the faid fettlement for the regulation 
and government of the fame* to wit* at* Sec. And the 
faid fettlement* fo being in the lawful poflelllon of the 
King, and the fame laws and culloms* courts and jurif- 
didions, fo being in full force as aforefaid* the faid flitp 
with the faid goods* Sec. on board thereof* a little before 
and alfo at the faid time when* &c. was at a certain place 
called Sitnott*f Bay, part of the faid fettlement* and within 
the jurifdl^lion of the fupreme court of judicature there* 
to wit* at* &c. the^ fame court then and there being a 
foreign* to wit* a Dutch court* then and there lawfully 
fubniting* and governed by the fame foreign laws and 
cuftoms* and lawfully adminiftering the fame laws and 
culloms in the faid fettlement for the regulation and go- 
vernment of the fame* to wit* at* &c. And the faid Ihip 
and goods* &c. fo being within the jurifdi£lion of the 
fame court a little before the faid time when* Sec. certain 
legal' proceedings according to the fame'foreign laws and 
culloms had. been and ^ere inllituted* and until at and af* 
" ter the faid time when, &c. continued and were depend- 
ing in the fame court againll the faid Aiip and goods. Sec. 
the fame court having lawful and competent jurifdi^ion 
and authority in that behalf, to w'it* at* Sec . : and fach 
proceedings were thereupon had in the fame court* that 
the defendant afterwards and a little before the faid time 

when* 
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b8«s. when* tcc, to wit» on, Ac. was according to tlie faid 
J' foreign laws and cuftoms empowered and anthorifed and 

Collett t_ ■ . 

ordered by the fame ccartf having lawful and competent 
jurifdtdion and authority in that behalf, to feiae and taka 
the faid (hip and goods, &c> being within the jnrifdi^ion 
of the fame court, and to detain the fame under the au- 
thority of the fame court, to wit, at, Ac. Bj reafon 
whereof, &c. 

To this plea there was a demurrer, and the following 
fpecial caufes were affigned, viz. that it does not appear 
by the faid plea when or what legal proceedings had been, 
or were inftituted, or depending, in the fopreme court of 
judicature, in the faid fettlement, againll the faid Ihip and 
goods, &c. nor for what caufe the fame had been or were 
inftituted : and alfo for that it does not therein appear noy 
is alleged on what account or by reafon of what fads the 
faid court ordered or had power to order the fetzure oy 
detention of the faid (hip and goods, &c.j nor by what 
law or cuftoms, or by what proceedings, or how, or in 
what manner the defendant was empowered, authorifed, 
or ordered by the faid court to feize and take the faid 
ihip and goods, Ac. : and alfo, for that it is not therebjr 
alleged that any or what order, authority, procefs, decree, 
judgment, or fentence was made,iflUed,or pronounced by 
the faid court refpeAing the faid Chip or goods, Ac. or 
refpe£ting the ^tention thereof } and alfo for that no 
certain or material ifloe can bo taken upon the faid 
plea, Ac. 

This cafe was argued in h^iehculmat term laft by GUu 
in fttpport of the demurrer, and Jerm* contri ; and in thif 
term by Gibbs far the demurrer, a^d Part cootr^. 

In 
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In fupport of the demurrer, it waa urged that Uiere was 
no precedent in the books of a juftification fo general as 
this, nor any dired authority to warrant fuch a juftification 
under the order of a foreign court : but that by analogy to 
, jttftifications for fimilar z&s done by virtue of procefs out 
of the courts in England, the plea was clearly bad. It is 
a general rule of pleading, that where a party juftifies a 
trefpafs under an authority given, he muft (hew that au« 
thority. Co. Litt» 283. a. There is a difference however 
in this refped between the party to the eaufe, and the 
officer who executes the procefs of the court ; the former 
muft (hew the judgment as well as the writ ; but the lat* 
ter need only (hew the writ under which he a£ls; becaufe 
he is bound at any rate to obey it within the jurifdiQion 
of the court by which it is ifliied. Tet where the officer 
juftifies together with the party, he is holden to the fame 
firi^nefs in pleading. Thefe rules govern even where 
the juftification is founded on procefs out of the fuperior 
courts at Wejlminfler. Cotes v. Michael (a), 7arlton v. 
Fi/ber {b). Philips y. Biron (c), Mathews v. Cary (rf), and 
Eamb V. Mills (r), are in point. But in juftifying procefs 
but of inferior courts here, the party is holden to dill 
greater ftri£Inefs. Formerly indeed it was neceffary for 
him to fet forth all the proceedings; but though that rule 
has been relaxed, ftill he muft (hew that the inferior 
court had jurifdidion of the fubje^ matter ; tjiat the eaufe 
of a^ion arofe within,the jurifdiAion ; that a plaint was 
regularly levied, and (in cafe of judicial procefs) that 
judgment was thereupon obtained, and that the writ or 
procefs ifliied to die proper officer, who thereupon exe- 
cuted the £une. The officer indeed need not (hew that 
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the caufe of‘ aQion arofe within th^ jurifdi£l;ion of th«r 
court> though he muft.fet forth fuch jurifdtdiQn ; becailfe* 
that in the cafe of inferior, courts is a fa£fc of which the 
Judges are not' bound to take cognizance : he mu(t alfo 
ihew that fuch a plaint was levied of which the inferior 
court had jurifdi£tlon, and that fuch proceedings were 
had, &c.} that certain procefs. ifTued direAed to him aa 
an ofEcer of the court, which was delivered to him to 
execute, and t'rat he did accordingly execute the fame. 
Gvfynn v. Poole (a), Moravia v. S/oper (^), Morfe v. 
James (e), and Rotuland v. PtaUi^d'). In no cafe is it fuf. 
ficieiit either for the officer or the party to plead gene- 
rally that he committed the trerpafs complained of by order 
of fuch a court ; for he might as well juftlfy it by faying 
that he did it according to the law of the land. The pro- 
ceedings of the King’s courts in the Colonies (to which 
this cafe bears the greatell analogy) cannot in reafon be 
coniidered as entitled to higher credit than the proceed- 
ings of the courts here. They can at moll onfy be put 
on the fame footing with' our inferior courts; and thofe 
who claim or jullify under them mud at lead be holden 
to as drifl rules in p]e.iding as apply to judidcations un-r 
der the procefs of fuch courts. Tills is evident from 
conGdering the principle on which all die authorities on 
this fubjeid proceed. The reafon why a defendant may 
judify more generally under the procefs of a fupeiior 
than of an inferior court is, becaufc the Judges are iii the 
Grd indance prefumed to know the extent of the jurif. 
dt^ion } and therefore it is .not neceflary to allege that 
the fuperior court had jurifdidlion of the fubjed. matter, 
or chat the caufe of a£lion arofe within fuch jurtfdi£lion > 

(tf) a Lut%tp, 935, X56oa (^) 30. 

{f) IltiJ* iix. (4^) Cwff. xSo 

bot^ 
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both 'which are neceflary to be alleged: in the cafe ;of in> 
ferior courts ; becaufe the court are not prefumed to be 
cognizant of the faf^s until brought before them by pro- 
per averments. This neceflity therefore cannot be lefs in 
regard to juilificafions under the procefs of foreign courts^ 
of which the Judges here mud be taken to be wholly ig- 
norant tin difclofed to them by pleading. ^Suppofe the fliip^ 
had been taken in execution by the (heriff under a writ of 
fieri faciasj and this a£lion of trefpafs brought againft 
him } though he would only date in his j unification that 
the plaintiff in the former a£lion fued out a writ of fieri 
facias under a judgment before that time recovered in a 
certain a£iion againfl the former defendant, which writ 
was direfied to him as flieriff, whereby he was com- 
manded, &c. and that it was delivered to him to be exe- 
cuted, and that he did execute it accordingly by taking 
the goodsj &c. : yet in addition to thofe fa£ls, their pre- 
vious knowledge of the law, which the law itfelf prefumes 
them to have, enables the Judges to know that the writ 
ifliied in a civil proceeding; fuch whereof the court had 
.cognizance ; that the writ of fieri facias was the proper 
procefs in fuch a fuit; and that the fiieriif was the proper 
officer to whom it ought to be direfked and by whom it 
(hould be executed: upon the whole, therefore, they would 
have fulficient afltirance that the proceeding itfelf, fo far 
as regarded the ffierifF, was regular, and that the procefs 
itfelf was properly executed. But wherever the jurifdic- 
tion is unknown to the court, all thofe matters which they 
are in the other cafe prefumed to know, and which are 
neceflary to conftitute the entire juftification of the party, 
muft be fupplied by adequate averments: there is there- 
fore an additional neceflity impofed on the patty, namely, 
to Hate the law by which fuch proceedings are juftified. 
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at wdl as the proeiMdtngs themfelves } fohr the law of a fo- 
reign country is no more than a fa£l here, which muft be 
averred and cannot be prefumed. Then as it mult be ad* 
mitted that a juftification fo general as the prefent would 
not fuffice to proteift a IheriiF aAitig under the pro* 
oefs of one of the fuperior courts, a fortiori it cannot 
prote£t the defei;dant afting under a jurifdiftion wholly 
unknown to the law. Here the defcription of the court 
itfelf is uncertain, as to its nature and general jurifdiiftion. 
The plea ftates, ** that certain legal proceedings had been 
inftituted,** &c. but it does not ftate what thofe proceed- 
ings wrere, whether criminal or civil, or by whom infti- 
tuted, or on what account. It dates no previous com- 
plaint or charge ; but that fuch' proceedings were there-' 
upon had : fo that it does not appear upon what fuch 
proceedings were had. It is faid that all this was done 
according to the foreign laws and cudoms} but it does 
not (hew what thofe laws and cudoms were. It dates that 
the defendant was empowered, authorized, and ordered to 
feiae the (hip, &c. ) but it does not fet forth the order by 
which he was fo authorized. It is not even averred that 
he was the perfon to whom fuch order was dire£led, or 
that he was bound to obey it. It cannot be colle£led 
whether this were mefne or judicial proeels; nor for how 
long he Was to feize or debun the (hip ; nor. for what pur- 
pofe. All thefe matters would have been nsceflary to be 
(hewn in analogy to cafes of inferior jurifdi£Iion here, 
even if it had didinClly appeared that the defendant was 
an officer of the foreign court, and bound to execute its 
procefs: but nothing of that fort appears; and therefore 
he dands in die fame dtuathm as -a party at whofe indi- 
gadtm the proceedings were had; in which cafe it is not 

• a only 
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only necei^ry to ftate the writ anthoxiziiig th« fctzure^^ 
bat alfo the judgment on which it is founded. 

•Flar thf AfUndatit it was infifted, that there was no ana« 
•logy between courts of inferior jurifdiflion here and fb* 
reign courtSi and that the reafons on which the cafes had 
proceeded in refpe£l of the former did not apply to the 
latter. The defendant juftifies under the orders of a court 
in a foreign fettlement, averred to be governed by Dutch 
laws, though at that time in the polTcifion of the king as 
a conqueft ; which, according to Calvin's cafe (a), and 
Blankar^ V. Galdy (A), is confonant to the law of England 
in the cafe of a new conqueil till our own laws are there 
protnulgated by the king. The plea further Hates that 
property feized was within the jurifdi£lion of the fa* 
preme court of judicature there $ and that the defendant 
was by the order of that court, which is averred to have ' 
had competent jurjfdidion in that behalf, empowered 
and ordered to feize and detain it. This is the fubftan^ 
and fenfe of all juftifications of this kind under our muni« 
cipal courts; and it would have been ufelelsand nugatory to 
have gone further and to have fet out what thofe foreign 
laws were, and what the procefs of the court was ; be* 
caufe, be they what they might, this court could not tell 
whether the proceedings had been regular or not ; having 
no previous knowledge of the foreign law wherewith to 
compare them : nor cbuld it fit as a court of review 
upon the juilice or legality of the decifion of a fore^n 
independant judicature. It has been always holden 
that the judgment of a foreign court of competent jurif* 
di£tion is conclufive upon the fubjeA matter of the adju* 

(a) 7 Co. 17. 1 . (I) Silkt 4it. 
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dicatioiit and that it cannot be queftioncd in any collateral 
proceeding. For which they cited Hughes y, Cornelius (a). 
Burroughs y. Jamineau (^), Boucher y, Lawfon (t). Gal* 
braith y! Neville (d), Phillips y. Hunter {e)f Geyer v. jtgui* 
lar {J‘)f and particularly v. Gard^// (2); where to an < 

indiflment for an aflault by the defendantt which was 
committed in turning the profecutor out of ^een's Col- 
Oxford^ the defendant gave in evidence an order of 
cxpulfion of the profecutor by the college, and his (the 
defendant’s) ading as their officer in enforcing it. The 
profecutor in anfwer offered to prove the invalidity of the 
order by reference to the conflitution of the collie : but 
the Judge at nifi prius reje^ed the evidence, and held the 
order of cxpulfion conclufive ; and this epurt afterwards 
approved of his decifion. The fame do£lrine was ftron^|||. 
enforced by Eyre C. J. in Phillips v. Hunter. There is ah 
additional reafon for not requiring the fame flri^fnefs in 
pleading fuch a juftification under, the procefs of a 
foreign court as is ufual with refpe£f to our own 'courts ; 
beeaufe the defendant is as much a ftranger to the courfe 
of their proceedings as the plaintiff* ; and he has no 
more the means of informing himfetf of them or getting 
copies of them than the plaintiff. It may be otherwife 
in the enfe of a plaintiff coming here as a volunteer to 
derive fotne benefit to himfelf grounded on the proceed- 
ings of a . foreign court, of which in that cafe he would 
be bound to inform himfelf. Bur it does not even appear 
that the defendant inftituted the proceedings in the fo- 

{a) z Sl§w* 232* (^) lif* 1* Cited ia Jltf, imp. H^rdw, 87. 

12 I'm. Mr, 87. pL 9. and 2 Strm, 7^3* S. C. (c) Ktp. temp. liardiv, 
89. {d) B.R. E* 29C7ea. 3« DwgU §. d. a. 2. (e) z H, Biuc. 

410* ftr Eyre^ C. J. (/) 7 6S1, tp) Cited in the 

O-ttchcA of calc, ti Sia Tr, zoS* 

rcigii 
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reign court ;.for it U only dated tliat certain proceedings 
had been and •tvere depending againd the fliip and cargo^ 
which refers to an antecedent time. On the contrary» it 
is plain that the defendant mud have acled as the oilicer 
,of the court, becaufe it is alleged that he was ordered by 
the fame court to feize the property j which nccelTarily 
implies that the order was diredted to him, and that he 
*W'as under an obligation to obey it, the court having, as 
is exprefsly dated, competent authority in that behalf. 
For the reafon before urged, it cannot be necelTary to date 
the precife terras of the order, l>ecaufe the court could not, 
as in the cafe of our own procefs, know whether it were 
regular or not in the frame of it. Perhaps* too it was a 
mere verbal order, as in a R.0II. Abr. 558. C. pi. 2. ; and 
every thing is to be prefuined in favour of the regularity 
of the proceeding of a foreign court, unlefs the contrary 
appear. The fame prefumption is made even in the cafe 
of inferior courts at home, provided the jurifdiffion fulll- 
ciently appVar. Sellers Lawrence [ti), and Moravia v. 
Sloper{b), So in Ladbroke v. James {c) it was holdeii 
fuilicient, after dating fadfs which gave a limited court 
jilrifdidfion, to allege generally that the court gave fuch a 
judgment. Willesy C.J. there faid, that if it had appeared 
that the Seflions had jurifdidlionto difeharge the infolvent 
debtor, it would have been fulEcient to have faid generally 
that the Seffions had difeharged him } and that the court 
‘ above .could not inquire Jnto any fads necelTary to be done 
by him in order to obtain his difeharge ; of which the 
SelSons were the only and the proper judges. lu Otto v. 
Selwin (d) the Admiralty Court warrant, under which the 
defendant judified the trefpafs, merely recited that a cafe 

(a) H'lllet, 413. It) liiJ- 34. 

{c) Ih\d^ 19^-— zcxf {d) a Lev, 131. 
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i 8 o 2. ' ''^^8 depending therein re maritimdf and commanded 

" ■■ the defendant their officer to take the plaintiff } which was 

againfl lioldcn fufficicnt^ without {hewing the particular matter. 

Lord Kxjth. ggfgg jjjg oflJcci- Js more favoured in pleading than 

the partly and need only (hew the' writ or warrant with*,, 
out fhewing the judgment (a ) ; becaufe the officer, w'ho 
a£ls only minifferially, is at all events bound to obey the 
procefs;* and ^e court, from their knowledge of fuch 
procefs, are enabled to fee whether it were fuch as by the 
law he was bound to obey : whereas in this inffance the 
view of the procefs can aflbrd no information to the court 
as to its legality; and therefore it would have been nu.« 
gatory to have fet it out. Upon this principle, where a 
party had feized and condemned goods in Iceland under 
the dominion of the King of Denmark^ by a grant from 
that prince, and under their law, and afterwards coming 
Into England w'as fucd for fuch a£lsby the former owners 
of the goods. Lord Notiinghamt in Badtolph v. Batnjield {b), 
granted a perpetual injun£lion, faying, that what was 
done there was according to their law' ; and that it was 
not properly triable here whether the King of Denmark 
had power to make fuch a grant. So here it is not pro- 
perly iriable whether the fupreme court of Judicature at 
the Cape had power to make fuch an order to the de- 
fendant ; but the only material queftion is, whether in 
fa£l fuch an order were made ? which is fufficiently.ftated 
for the plaintiff to put it in iffae^by the common replica- 
tion de injuria, &c. This cafe then falls within the fcope 
of thofe authorities where it is fufficient, even in the cafe 
of an inferior jurifdidion, to plead taliter procelTum eft ; 

(tf) Cr.res V. MciVI, 3 lo. Frittc/t t. Co/^j 1 Satk, 409. and 

5 Com. Dig 322. tit. P/eadcTp 3 M, 24. 

{h) FtKcAU R. i»6. 


as 



IN THE FoR,TT-$ECOND YeA& OE GEORGE hi. 




as in Gtuynne v. Poole {a), Trufcott v. Carpentir {b), John^ 
Jon V. Warner fc\ Titley v. Fonall (//), and Adams v. Free^ 
tnan{e). Here it anfwers every reafotiable purpofe to 
aver generally that the foreign court had jurifdi^tion to 
do the adl: which they ordered to be done. And no 
Iiardihip is hereby caft on the plaintiff; becaufe it is a 
matter in pais, and the affirmative of the proof lies on the 
defendant pleading it. The reafon why fuch matters 
mud be pleaded fpecially v.'hen ariflng here is from a 
technical didiiiffioa between matters of record and mat* 
ters not of record, the former of which mud always be 
pleaded«with a prout patet, ^c . ; but no fuch didtn£lion 
prevailing in refpeff to judicial proceedings abroad, the 
fame neceflity does not exid ; and non condat but that all 
the proceedings in this cafe were ore tenus. 


t8o2. 


Callctt 

againfi 

Lord KaiTB. 


In reply it was faid, that the whole of the defendant’s 
argument j;urned on the affumption that he was an officer 
of the court; which did not appear: and it was admitted 
that the party who put the proceedings of any court in 
motion, (which, for aught appeared to the contrary, was 
done by the defendant himfelf,) was bound to flievv that 
they were regular. That the quedlon was not, how far 
the fentences of a foreign court were conclufive, but how 
they were to be (hewn in pleading. That the plaintiffi 
could* not difpute the judgment of the foreign court, be* 
caufe the defendant had not ihewn what it was. That 
the rule requiring thi^^to be fet out by the party was not 
merely for the information of the court, but alfo to enable 
the other party to meet the charge. That admitting the 

{i) I hd. Raym, 930 . (f) ff'illn, 518 * 

c«) 2 fTd/. 5 . 


(«) * Lufw. 937. 

Id) m. 6S8. 
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proceedings might be pleaded generally, the obje£tiort 
held that they were not fet out at all ; fo that the plaintifF 
could not even tell the nature of the charge. That this 
applied as well whether the proceedings w’ere ore tenus or 
in writing: and in the cafe in 2 Ho/. Abr. 558. the order 
though made ore tenus was fet out. That all the cafes 
proved that where it was neceflary to fliew a jurifdi£lion 
in the court, as in the cafe of inferior courts, it was not 
enough to aver fuch jurifdi£lion generally, but fuch faffs 
muff be dated as fhewed that the cafe was within it. 
Tliat the defendant could not be prepared to prove the le- 
gality of the feizure unlcfs he w'ere cognizant of thi farts j 
an«l therefore there was no more hardfliip in requiring 
him to plead them in this than in other cafoc. 


Gkose J. (rt). The dcfcinbtiu juftifies the trefpafs 
cbmplaincd of, as having been tlone under the authority 
and by the order of the fuprenie court of judicature at the 
Cape of Good Hope. In pleading fuch judifications the law 
makes a diiTerence between the party claiming the aid of 

fuch court, and the odicer of the court who is bound to 

• 

obey its orders, in favour of the latter. In the prefent 
cafe therefore it would be mod for the advantage of the 
defendant to condder him as fuch od'icer ; fur as party, 
there U not the fmnlled pretence to fay that the plea will 
judify him. But confidering him to have arted as officer, 
it was incumbent on him to have fliewn that by his plea 
and that he arted under 3 court of competent jurifdirtion) 
that fuch an order ilTued to him ; and that he has not 
tranfgreded it in doing what he has done. Then trying 
the validity of this plea by thofe rules, it cannot be fup* 

{a) hord EUcnlforough, having besn concerticd as counfel la th« cauft^ 
declined giving any opiuNn. 


porte4: 
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ported : for though In one part the defendant afTefls to l8o^. 

confider himfelf as an officer of the court abroad, by ^ 

ilatin? that he was ordered by that court to do the aft ogMrfi 

complained of ; yet that does not (hew that he was the 

officer of the court, but he fhould have averred that he 

was fo, and have (liewn that the order applied to him as 

fuch. For this purpofe he fliould ha^e ftated what the 

order was \ that the court might fee that he was bound to 

obey it, and that he had not tranfgrelTed his authority In 

what he did. But nothing of that fort appears; and if 

the parties were to go to idue on this plea, I do not fee 

what t^e plaintlfT is to be prepared to anfwer. The plea 

is abundantly too general, and anfwers none of the pur- 

pofes for which fuch a plea was intended. I am aware of 

the inconvenience to a defendant in fuch a cafe in holding 

him to greater flrlftnefs in pleading; but that cannot 

alter the law ; though perhaps the difficulty which has 

.occurred, may fugged the propriety of fome legiflative 

provlGon on fimilar occaflons. It is our province only to 

decide whether this be a good juflification in point of law 

according to the rules which have governed in fimilar 

cafes } and if it be not> we mud give judgment for the 

plaintiff’. As to what lias been urged refpciSiing the ju> 

TifditSlion of the court, I obferve that it is dated that the 
lliip and cargo were within the jurifdidiion of the court, 
which was governed by foreign laws, and that certain ■ 
legal proceedings according to fuch laws were indituted 
and depending in the court againd the Hup and cargo, 
the court having competent jurlfdiflion in that behalf, &c. 

But the defendant ought to have (hewn what the foreign 
law was which gave jurlfdiftion to the court abroad in 
this refpe£l ; for that is a fa£); ; and that the fubjedl; mat- 
ter was witliin the jurifdiftion } and how it became 

XJ 3 amenable 
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amenable to the procefs of the court. But however this 
may be^ the defendant at any rate might have iltewn more 
fully how he was authorifed to a£3; in the manner he has 
done } and I am clearly of opinion that the juilification 
pleaded is too general. 

Lawrence J., I agree in opinion that this plea is bad: 

in faying which I coniine myfelf merely to the generality 
« 

of it } in confequence of which the plaintiff cannot be 
prepared to anfwer it. How far the law is to be carried 
in favour of the oflicers of courts in this or any other 
country i or how far it is ncceffary to ftate fa£ls^ which 
fhew that the proceedings were within the jurifJiflion of 
the feveral courts^, arc queilions which I (hall not at pre« 
fent particularly inquire into. There may perhaps be a 
cliftinAion, as contended for, between juiliricaliuns plead* 
ed -under tlie procefs of foreign courts, and fuch juiliiica* 
tions under our own courts ; and it iqay be fuilicient in 
the former cafe to allege more generally the fubject mat- 
ter, and that the parties were within the jurirdi^tiou, 
than in judifying under the procefs of inferior courts in 
this country ; in which cafe it is neceflary not merely tu‘ 
allege generally that they had jurifdi£lionover the fubjedi 
matter, but to (late what the jurifdiclion was, and then 
allege fuch fa£ls as may enable the fuperior court to judge 
whether the court below had Jurifdi^llon of the caufe ornot. 
However I give no opinion on thefd' points, becaufe at all 
events this plea is fo general that it is impofllble for tlie 
plaintiff to guefs what the defendant means to rely on at 
the trial. It does not (late what the charge was, or who 
were the parties to it, ot at whofe in dance the order was 
given, or at what time, or for what obje£f. It is. not 
steceiTAry however for me to fay how far fuch ^ plea 

iltould 
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iliould go: it is enough to fay that this is too ge- 
neral. 

Le Blanc J. The principal objefk of putting a jufti- 
*fication of this fort on the record is to give the other party 
notice of wJiat he is to anfwer : and where no cafe has 
been decided or rules l.iid down with reff^fl to fuch juf- 
tiHcatiuns under foreign jurifdiinions, we can only reafon 
from analogy to the precedents of our own courts. How 
far it may be neceffary to purfue that analogy it is not now 
iiecellary to flate, becaufe tliis plea at all events falls very 
Ihort of (hofe precedents. It is not fulHcient barely to 
ifate that the fliip and cargo were within the jurifdiclion 
of the foreign court, where it is not ftated what the caufe 
of complaint was, or whether it were a criminal or civil 
proceeding which was inflituted, or by whom the charge 
was preferred. It is only dated, that certain legal pro- 
ceedings hjid been <ind were indituted ; of what nature 
does not appear ; nor is any judgment or decifion of the 
court dated thereupon. The plaintiff cannot tell whether 
thefe proceedings were indituted againd the fhip for any 
offence committed by any of the perfons on board, which 
fubjefled her to forfeiture ; or whether it were a civil 
complaint to recover damages, to which the fliip was 
liable. Even fuppoflng Lord Keith to have been an oiliccr 
of thff court, which is not dated in the plea, at lead he 
ihould have dated what Ihe order was by virtue of which * 
he made the feizure } whether it were an order to compel 
appearance or to fatisfy the party complaining in execu- 
tion ; whether it were for an abfolute feizure, or merely 
quoufit:e, until fuch an afl done : for then the plaintiff 
might ha\e replied that he had appeared, or had done the 
thing re. uired, or had fatisfied the daciages to the party ^ 

U 4 and 
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nefs for himfelf ; 
fuch circum- 
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emancipation. 
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and then have new afligned a fubrequent trefpufs. All 
this was necelTary to be Hated, becaufe the merits of the 
cafe might ultimately turn upon it: but nothing of the 
fort is ihewn } and therefore I am clear that there ought 
to be 

Judgment for the FlaintifiT. 


The Kino agahiji The Inhabitants of Sowerby, 

WO juftices by an order removed R. Murdoch and 
his children by name from the parifh of &t.^ Mary in 
the town and liberties of BtverUy in the Ea{t Riding, to 
the fqwnflnp of Sonverby in the North Riding of the coun- 
ty of Y'ork, The SelTions on appeal conBrmed the order, 
fubje£t to the opinion of this Court on the following 
cafe : 

Richard Stokell'wx 1745 went with ^ certiBcate, in which 
he only was named, from Darlington to ' Sowerby ,• and 
during his refideiice there under that certificate, his fort 
Ralph Stokell was born. Richard Stekell died j after whofe 
death Ralph his fon, being arrived at manhood, followed 
the bufinefs of a tw'ine-fpinncr at Sov/erby for many years ; 
and about 1780, which was ten years after the death of 
his father, he engaged the pauper R. Murdock as his fer- 
vant in the above bufinefs ; and the paujjier continued in 
fuch fervice at Sowerby for eleven years} during which 
period he was wbilft unmarried hired to and ferved him 
for a year. Ralph Stokell alfo during thefe years hired a 
boy to turn the wheel necellary in twine-fpinning. When 
the pauper was hired for and ferved a year as above men- 
tioned, Ralph Stekell was a batchelor, and lived in a houfe 
at Sowerby with his mother, which Ihc went to and rented 

after 
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after her hufband’s death, at about fifty fhlllings a>year; 
and he never left this houfe or his mother, except for a 
few weeks in harve Uptime in one year. The mother had 
no concern in the twine.fpinning bufinefs ; and the pauper 
• and the boy were the fetvants of Ralph Stohelly and not of 
his mother. 

This cafe was firlt argued in the lall term, when the 
Court, after hearing the counfel in fuppdrt of the orders, 
directed them to be quaflied ; being clearly of opinion that 
Ralph Stokell^ the fon of the certificated man, continued 
to refide with his mother in Sowerby under the certificate 
granted to the father and his family, and therefore that 
the pauper could not gain a fettlement by a hiring and 
fcrvicc with Ralph StokelL But a doubt being afterwards 
fuggefied from the bar, whether fome cafes which had 
not been adverted to before might not vary the confidera- 
tion of the queftion, the matter was dire£led to (land over 
for further argument. 

Holroyd now contended, in fupport of the orders, that 
Ralph Slokelly the pauper’s mailer, was emancipated at the 
'time of the hiring and fervice of the pauper ; and that if 
fo, the pauper might gain a fettlement by hiring and fer> 
vice with him in Soiuerhyy although the certificate re> 
mained in force with refpe£l to the widow of the certifi* 
cated man. The circumllances which emancipated Ralph 
Stohell from his furviying parent were the being of age 
and fetting up in bufinefs for himfelf, and hiring fervants 
of his own, whereby he became the head of a new family. 
|n R, V. Walpole St, Peter*i in Norfolk (o), one who had 
eplifted as a fpldier and was of age was holden to be 

(«) Burr. S. C. 638. 


1803. 


The King 
cg^wft 

The InhibitenCR 
of 

SowiRJiy« 


emancipated. 
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emancipated, though he afterwards returned and lived as 
part of his father’s family. But in R. v. Halifax {a) a fon 
under age who occafionally retorted to his father’s houfe 
was deemed to continue part of the father’s family^ 
though he had bound himfelf out apprentice to another* • 
and worked about the country in the way of his bufinefs. 
The circumllance of infancy alfo formed a principal in- 
gredient in R. v! Offchurch{h\ where Lord Kenyon C. J. 
faid that, ordinarily fpeaking, one of thefe things muit 
happen before a fon can be faid to be emancipated } either 
he muft^.have obtained a fettlement for himfelf, or have 
become the head of a family, or at mofl he mud have ar- 
rived at that age when he may fet up in the world for 
himfelf. Here two of the circumdances concur. To 
which, in R. v. Wittom cum Twanbroohrs (<•), Lord Kenyon 
added the circumdances of the foil’s being of age, or 
marrying. With rcfpe£t however to the mere circum- 
flance of being of age, his lorddiip afterwards in R. v.^ 
Roach (d) corre£led what he had before been fuppofed to 
lay, and faid that a fon’s being of age was not in itfelf an 
emancipation if he continued an unbroken reGdence in his 
father’s family. But here there are the other concurring ' 
circumdances mentioned. Then if the fon were emanci- 
pated, the dat. 12 j4nn. Jl. i. c. f 2. will not apply 
to prevent the pauper’s gaining a fettlement by the hiring 
and fervice. For in Rex v. Darlington {t) a certiGcate was 
holden not to include grandchildren, and only to extencT 
to the wife and children who continued part of the fa- 
ther's family. Lord Kenyon C. J. faid, that when a fon 
became the head of a' family, then the words of the dat. 


i»4. (f) Wtd. 356. 

{«) 4 T«r«i JS«y. 797—800. 


(j) Burr. S .C. So6. 
{d) 6 TVrni Rep. 


s & 9 
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8 & 9 JF", 3. c. 30.) public policy, and the convenience o£ t8oz. 
mankind required that he ihould no longer bexonGdered ' ' 

7 . The Kino 

as part of his father's family, or be protcdfed by the cer> 

tiGcate granted to the latter. And in Rex v. Heath (a) it of 

was exprefsly decided that the fon of a certiGcatcd pcrfon S®^***^* 

having married, and living in a houfe of his own, thereby 

ceafed to be under the prote£lion of the ccrtiGcate, and 

might gain a fcttlement like any other perfdn in the ccrti- 

Gcated pariih. It is true there was a feparatlon in fa<5k 

there from the father’s houfe ; but that cannot make any 

difference provided the fon were emancipated by the 

means here (fated ; for without fuch emancip ition, he 

would (fill have continued under the certiGcate, though he 

had redded in a feparate houfe from his parent (h). The 

general rule is, that wherever a. pet fon ceafes to redde 

under the protection of the certificate a£t 8 & 9 3, 

c. 30., the Gat. of yi»ne no longer applies to him. 

Wood contra. This cafe turns on the conGruClioti of 
the Gat. 12 Ann.J}. i. c. 18. f. 2., which enaCts, that no 
jperfon bound as an apprentice or hired as a fervant to 
any perfoii who (hall come into or refide in any pariGi 
by means or licence of a certificate” (Iiall thereby gain a 
fcttlement. The queGion then is, whether Ralph Stoicllf 
the fon of the certificated perfon and the maGer of the 
pauper, was not redding iu Sovierhy at the time of the 
hiring and fervice ** means or licence of the certifi- 
cate” granted to his father ? It has been holden, that a 
child born after a man comes into the certificated pari(h 
is within the certificate (<-) ;.and that he fo continues after 

(tf) 5 Term Rep, 5S3. (/») Vide I?, v, Bath Eajlw^ 8 Term Rep, 446* 

(f) ^herb^rne v. Tbornford^ Burr* S, C# 182. 

hia 
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his father’s death (a). Alfo in 7?. v. Hampton {b) the cer- 
tificate was determined to exten%i to a fccond wife mar- 
ried after the granting of it ; and what is immediately in 
pointy that an apprentice bound to fuch wife after the 
hufband’s death could not ^.^ain a fcttiement thereby in the 
certificated parifh ; thoui^h the fecond wife were not named 
in the certificate, as (he continued to refide under the 
certificate. It is clear then from thrfe authorities that 
both the mother and the fon continued to refide under the 
certificate after the father’s death : and thefe were not 
broken in upon by R* v. Darlington {c) \ for that only de- 
cided that the certificate did not include grandchildren. 
Then the only cafe which at all bears upon the prefent, 
is Rex V. Heath {d)\ but that went on this plain diftiiic- 
tion, that during the ^father’s lifetime, who alone was 
named in the certificate, the fon married, and was feparated 
in faG from the father’s family, and became the head of a 
di(lin6t family and houfe of his own. He therefore ceafed 
to come under the defeription of the father’s family ; and 
might gain a fettJement for himfelf. Whereas here there 
was no a£liial feparation of the fon from the mother’s 
family ; and as (he certainly continued to refide under the 
certificate, it mufi alfo extend to all thofc who continued 
members of her family. The certificated parifli could 
have no notice that he ceafed to be part of her family 
either from the circumfiance of his coming of age, or 
his carrying on bufinefs for himfelf, which he might do 
before he was of age, or from his hiring the pauper. 


- Lord Ell£NBOrough C. The opinion which I have 
formed docs not appear to me to clafli with the cafe of 

(tf) R, V, 7 Tkrm Rff, 47 1. 

{<) ^TcfmRep 797 ; 


(A) 5 Trrffi Rep. 2$^. 
\d) 5 *ltrm R*‘p% 5S3.. - 



ts THE Forty-second Year of GEORGE III. 




T'he Kings. Heath. There there was every thing which could 1802. 

well be predicated of eniancipAtion : the marriage of the ' ' • 

* *0 1*hc IC I N G 

fin ; his living in a feparate houfe from his father, as the againfi 

head of a diftin£l family 5 and being rated by the parlfli Inhabitant* 

as fuch in his own name. Here there is nothing of the Sow*»bv. 

kind : while the father was living the fon rclided under 

his roof, and after the father’s death he continued to re* 

fide with his mother, who was the reprefentative of the 

father, and equally protected by the certificate. This 

comes then dirc£lly within the principle of King v. 

Hampton ; where it was holden that an apprentice to the 
widow of a certificated man could not gain a fettlement 
in the certificated parifli after the hulband’s death. If 
this quefiion had come now to be decided for the firft 
time, I fltould have been prepared to decide it on the 
plain words of the {k.9X. oi Anne , referring to the flat. 8 & 

9 W. 3. c. 30. and 9 & 10 W. 3. c. 1 1., which have been 
broken in upon by qiany cafes, laying down rules of con- 
flrudion much lefs plain than the words of the ftatute it- 
felf. The fiat. 9 & lo W. 3. c. 1 1. fpeaks of two methods 
only by which any perfon coming into a parilh with a cer- 
tificate fliall by any act whatfoever be adjudged to have 
procured a legal fc ttlement there thofe are by taking a te- 
nement of the yearly value of 1 o /., or by executing feme 
annual office within tlie parifli. Then the fiat. 1 2 Atm. 

Ji. i.<. f. 1. enaCis, that ** if any perfon fhall be an 
apprentice bound bydndenture, or be a hired fervant 
** to any perfon who came into (which extends to fuch as 
** came into the parifh with the perfon certificated) or 
r^dt in any .parifh by means or licence of fuch 
** certificate" (which includes fuch perfons as come into 
the parifh afterwards, and refide under the protection of 
the certificate) ; *< and not having afterwards gained a 

5* legal 
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** legal fettlement there,” (which was in alluflon to the 
methods pointed out bf the ftat. 9 & lo 3. c. 11.) 
** fuch apprentice or fervant (hall not be adjudged thereby 
** to have a fettlement in i\ich place,” &c. The ob- 
ject of the Legiflature by thefc a£ts certainly was to 
protect the certificated parifli from fuflaining any new 
burthen by perfons gaining fettlements there who were 
redding there hpon the faith of thefe certificates, except 
by one or other of the methods pointed out. I ajn there- 
fore decidedly againfl: extending the confiru£tion of the 
ftatutes further than it has been carried. Now who can 
be confidered as a perfon redding by means or licence of 
a certificate, if the fon of a certificated man continuing to 
live with his father's widow in the certificated parifh is 
not fuch a perfon ? If, as in the Hatnpton cafe, the widow 
of a certificated man were privileged to continue in the 
parifh under the certificate after his death, as part of his 
family ; fo muff his fon by the fame rule, who continued 
part of the fame family. There was no emancipation in 
this cafe to diftinguifh it from the other : but' it comes 
exprefsly within the principle of the Hampton cafe, and 
what is more material, it comes dire£lly within the mean- 
ing of the ftatute of Anne. 


Grose J. A perfon is within the words of the fiatute 
of Anne who is ferving another redding in any parifii by 
means or licence of a certificate. Now here Ralph Stokellf 
the fon, either lived there as part of his father's or his 
m 'ther’s family during all the time : and it is not denied 
t^at both the father in his lifetime and the mother after 
hi^'death were redding in Sowerby under the certificate* 
There was no emancipation of the fon, no taking of 
another houfc for himfelf, nor any thia|; of the {ot% 

whkh 

t7 
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which occurred In Rex r. Heath t and there is no pretence 
for faying that his going out for a few weeks at harveft- 
time would operate as an emancipation. We ought to be 
careful not to create more doubts by refining away the 
, meaning of the ftatute and prior decifions upon the 
fubje£t. 

Lawrence J. declared himfcif of the fame opinion* 

Le Blanc J. We are now called upon to put a con- 
Brui^ion upon the Hatute izAmtet and as in the only 
cafe which turned on that branch of the ftatute. The King 
V. Uaiftpion, it was holden that the widow after the 
hulband's death was ftill protected by the certificate as 
part of his family, and therefore that her apprentice ferv- 
ing her could not thereby gain a fettlement in the certifi- 
cated pariilt i fo neither can the fervant to the fon continu- 
ing part of the fame family gain a fettlement there. 

Both Orders quaihed. 


I-* 

’Lord Rodney and the Honorable John Rodney 
againji Chambers. 

J N covenant, the plaintiff declared, for that whereas by 
indenture of the iSth Augujl made between 

George Chambers (the defendant) of the firft part, the 
tlonorable ^ane Chambers his wife of the fecond part, 
George Lord Rodney and J. Rodney of the third part,. and 
J, Milbanh fince deceafed of the fourth part. After re- 
citing that Sir W, Chambers Knight made and duly exe. 
cuted his will, dated the 19th of Jutu 1795, and tliat he 
thereby beq.aeathed to faid Jane C&ambHrs hM loo’s wife 
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i8oz« an annuity of 200/., fo long as (he (hould continue to live 
' " in wedlock with her faid hufbandy or in cafe of his death 

l^rdRoDK.. 

afrain/l continued unmarried ; but in failure of either of thefe 
BAM s«s. conditions her faid annuity Ihould ceafe and be void from 
the day of fuch failure : and Sir W. O. appointed T. C t 
G. A.y and R^B.^ executors, &c. and died. Sic* and his 
executors duly proved the will : and further reciting, that 
Jane Chambers'xixc defendant in her rigbt was entitl 8 HPW^ 
a penGon of 100/. granted by an a£): of the Iryb parliament 
paflcd in 1780, and payable to her as one of the younger i 
children of the late George Lord Rodney during her life : 
and further reciting that divers differences had lately arifen 
between the defendant and Jane his wife, and that the 
defendant, in order to put an end to fuch differences and 
to induce the faid Jane his wife to continue to live with 
him, had agreed to treat her with ail due Jcindnefs and 
regard, and to enter into the covenants and agreements 
thereinafter contained, fubje£l to fuch conditions and xe~ 
llriflions as are thereinafter mentioned : it was by the faid 
indenture witneffed, that in purfuance of the faid agree- 
ment, and in conGderation of 10/. See. George Chambers 
and Jane his wife bargained, fold, and afligned to the 
plaiiitiffs, their executors. Sec. the faid annuity of 20c/. 
bequeathed to the ieCid^Jatie by the faid recited will of Sir 
W. C., and aifu the faid penfion of too/., and all arrears 
and future payments thereof ; and all the right, title, in- 
terefl, trull, 5 cc. legal and equitable, of the defendant and 
Jane his wife therein, upon the trufls, &c, therein men- 
tioned, (viz.) as to the faid penGon of too/, in trufl to 
pay the fame unto the faid Jane Chambers or her ap- 
pointee in writing, for her foie and feparate ufe, whether 
{lie continued to live with Iter hulband or not, and that it 
might not be fubjedl to his debts, control, £(C. And as 
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to the faid annuity of 200 /.» in trufl: from time to time fb 
long as the defendant and yane his wife Ihould live toge« 
thcr to apply the fame, or fo much thereof as the faid 
plaintiffs and John MUbanhe^ or the furvivor or furvlvors 
pf them, or the executors or adminlftrators of fuch fur- 
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vivor (hould in their or his difcretion think neccflary, in 
the purchalidg of wearing apparel and other neceflarles for 
the faid Jane Chambers. And as to fo much of the faid 
annuity of 200/. as the faid plaintiffs and John MiUanhe^ 
or the furvivors or furvivor, or the executors, &c. of fuch 
furvivor fliould not deem neceffary to be applied for the 
purpofes lad mentioned, in truft to pay the fame to the 
defendant, his executors, &c. And upon . further truft, 
in cafe any reparation (hould thereafter take place between 
the faid defendant and Jane his wife, with the approba- 
tion of the plaintiffs and John Milbanke, or the furvivors 
or furvivor of them, or of the executors, &c. of fuch fur- 
vivor, or, in cafe of the death of the defendant in the life- 
time of the faid Jane Chambers.^ then and in either of the 
faid cafes, and fo often as it fhould happen, that the 
j^laintiffs and the furvivor of them, &c. did and Ihould 
ffom time to time pay the whole of the faid annuity of 
200/. as the fame Ihould be received by them in fuch and 
the fame manner for the benefit of the faid Jane Cbamhert 
as therein before was directed touching the faid penfion of 
loo/*. And the defendant did thereby for himfelf, his 
heirs, &c. covenant to <ind with the plaintiffs, their exe- 
cutors, &c. that in cafe future differences ihould arife 
between the defendant and Jane his wife, and ihe the 
faid Jane ihould on that account at any time thereafter 
find it necefiary to live feparate and apart from him, he 
the defendant ihould permit and fuffer her to leave him, 
and from time to time and at all times thereafter to iive^ 
inhabit, and refide feparate and apart from him irt fuch 
VoL. II. X place 
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place or in fuch family as ihe ihould think proper ^ and 
ihould not profecutcj difturb, or moled the faid Jane or 
any perfon in whofe houfe or family flie Ihould relide on 
account of her remaining feparate and apart from him the 
faid G, Chambtrsy fubje£k neverthelefs to the condition on 
pTOvifo in that behalf thereinafter contained. And more* 
OTer» that in cafe the faid annuity of zoo/, thereby 
afligned fitould* at any time during the life of the faid yane 
Chambers ceafe to be payable, he the defendant, his 
heirs, &c. ihould from thence pay unto the plaintiffs, their 
executors, &c. during the natural life of the faid Jancy 
one annuity of aooA by equal quarterly payments from 
the time the faid annuity of. 200/. under the faid will of 
Sir TV. C. (liould ceafe to be payable i upon trud that the 
plaintiffs, and the furvivor of them, and his executors, 
&c. did and fliould pay the fame to and for fuch and the 
fame intents and purpofes, and in fuch and the fame 
manner as thereinbefore was declared touching the faid 
annuity of .200 /. thereby afligned ; the fird payment of 
the fiid annuity of 200/. to begin at the end of three 
calendar months next after the faid annuity of 200 A 
under the faid will (liould ceafe : as by the faid indenture. 
See. appears. The plaintiffs then averred that afterwards, to 
wit, on the I ft yanuary 1799, at, &c. the faid yohn Mil- 
ArnAe died; and thatafter hisdcath,towit,on the ioi\\AuguJl 
1799, at. See. a reparation did take place between the 
defendant and yane his wife, with the approbation of the 
plaintiffs : and the faid yane Chatftbersy from the time of 
the faid reparation to the commencement of this fuit, hath' 
lived feparate and apart from, and hath failed to live in 
wedlock with her faid hulband ; by reafon whereof the faid 
annuity of 200/., fo given by the faid will of the faid Sir 
tv. C.y did ceafe and become void from the time of fuch 
failure of the faid yane Chambers to live in wedlock with 
'^5 her 
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her faid hulband. The declaration then ftated that thcee 
quarters of the annuity of iooL became due after fuch 
reparation^ which were unpaid ; and that the defendant) 
though requefted) had refuted to pay the fame, &C. ' 

• Pleas. I. That at the time of the faid fuppofed fepara* 
tion between the defendant and his wife, to wit, on loth 
Augujl 1 799, the faid J. Milbanke was alive^ and traverf- 
ing his death at the time, &c. as ftated in the declaration} 
on which ifliie was joined. 2. Protefting that the fup^. 
pofed reparation, &c. did not take place with the apprO« 
bation of the faid Alilbankty avers that J. M. on the 
faid loth of Attgujl mentioned was alive, 8tc. To which 
there was a demurrer, (hewing for fpecial caufe that the 
defendant had therein tendered an immaterial ifTue, and 
had attempted to put in ilTue a faff not alleged in the de« 
claration } and for that the faid i oth of Augujl is not in the 
declaration materially alleged ; but the fubftance of the alle> 
gat'ion there is, that the feparation between the defendant 
and his wife took place after the death of y. Milbantef See, 

•Williams Serjt., in fupport of the demurrer^ (after ob» 
fervlng that it was not attempted to fupport the plea (o), 
but that it was meant to be infifted that the declaration 
was bad, on account of the illegality of the covenant 
providing for the future feparation of hulband and wife,) 
.contended that fuch a covenant was neither illegal nor 

(tf) Upon (his oceafion the Court fbuni fault with the peper books fent to 
them» in omitting to notice in the margin the points intended to be argued^ at 
rei^uirei by a Ute rule of esurt of H, 38 3. which thej obfert ed 

not then a new regulations but ratber a revival of an old rule made in E. 
a yac, a. % Tidd^i PraH. 669, 670. ) They oblerved, that upon the 

prefent oceafion their attention had been entirely diverted from the real point 
intended to be litigated, by looking to the caufe of demurrer alEgned. 

X 2 immoral] 
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immoral, but was warranted by analogies in the law and 
by dire£t authority, t. It cannot be objeficd that a co* 
venant to provide for the future reparation of hufband 
and wife is void as militating againft the policy of the 
law, when it muil be admitted that fuch covenants have 
long been eftabliflied by repeated deciHons in cafes where 
feparation has aflually taken plape. They mud both 
ftand or fall together ; and all the arguments which can 
be urged againft the one have been urged againft the 
other and over-ruled above a century agOi If it be ille> 
gal to provide for the poflibility of a future feparation, as 
tending to facilitate fuch an events it cannot be lefs fo to 
abet and fupport an a£tual reparation, and thereby impede 
a reunion of the parties. Befides, the principal obje£t of 
this deed was to make an end of the differences which are 
recited fl> have Ckifted between (he parties before that 
timCi Where a hufband and v/ife had agreed to live 
feparate (<?}, and the was to be allowed a feparate main- 
tenance i aild the hufband pretending, as it is fatd, a de- 
lire to be reconciled to her, which fhe refufed, forcibly 
took her into his cuftody ; the court fo far recognized 
this fpecies of contract, that they fet her at liberty,~fay- 
ing that the agreement (hould bind them both till both 
agreed to cohabit together again. This was again recog- 
nized in Mary Mtad^9 cafe (^), where the court held fuch 
an agreement to be a formal renunciation by the huf- 
band of his marital right to force*his wife to live with hinn 
So in Seeling v. Cranoley (c), an agreement for feparation 
upon certain terms to be performed by the hufband and 
the father of the wife was decreed by the Court of Chan- 
cery to be executed, on a bill filed by the father againft 

(a) Z^«r*s mCc, SJiiM/. as. (11) 54*. (r) 386. 

the 
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the hufband. The like was done in Angier v. Angitr{a^t 
and Guth V. Guth (A), upon bills rcfpeilively filed againft 
the hufband by the wife for a performance of articles of 
reparation. One of the objet^ions in the former cafe 
»vas, that it was in fa£l to decree a reparation and ali- 
mony, which was ufurpiiig upon the jurifdi£liun of the 
ecclcfiadical court : but this was denied by the Lord 
Chancellor, who obferved, that the intent of the articles 
was to f.ive the expence of a fentence in that court, to 
rupetfcde the neceflity of an application there for alimony. 
It is therefore in furtherance of what the law would com- 
pel in cafe of the ill-treatment of the wife by the hufband. 
Other cafes have occurred, which, like the prefent, provide, 
for future feparation. Such was tlie cafe of Nicbolls and 
Danners v. Danvers where the defendant having hee 
fore ill-treated his wife gave her a note, that if he (hould 
again ufe her ill Hie (hould have her Oiare of her mother’s 
edate (which was 3000 /.) to her own ufe. And upon 
this happening, flic and her brother filed a bill againft her 
hufband for this purpofe ; and the Lord Keeper decreed 
the intered of it to her for life for her maintenance, and 
afterwards to the hufliand for life, and the principal to 
the ifiue, if any ; if none, to the furvivor of the hufband 
and wife. But be principally relied on the cafe oiGawden 
V. Draper (d), where the plaintiff declared in covenant on 
an indenture whereby the defendant covenanted that his 
wife Sarah (hould live feparately from him until they both 
gave notice by writing, atteded-by two witnefles, to co- 
habit again } and that during fuch feparation he would 
pay to the plaintiff 300/. per ann. by quarterly payments 
for his wife's maintenance. It was then averred, that 

{ft) Free* in Chan, 496 * (^) 3 Srom Chmn. Caf, 614 * 

(^) a Fern, 671. (^) 2 Vefitr^ 217^ 
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i8os> from the date of the indenture until the bringing the ac« 

i ^ tion the defendant’s' wife lived iepaiately from him, and 
that no fttch notice had been given, and that 7 c/. for one 
quarter was in arrear. See. The defendant pleaded in 
bar a fubfequent indenture, made between him and hi& 
wife of the one part and the plaintiiF of the other ; which 
reciting the indenture, and that the defendant and 
hfs wife did then cohabit, and that it was the true intent 
of all the parties that as long as they did fo agree to co,> 
habit the faid annuity (hould ceafe; it was therefore cove* 
panted by the plaintiff that fo long as the defendant and 
his wife (hould cohabit, the defendant (houW be faved 
hanplefs from the faid annuity, and might retain it : and 
then averred, that ever fince the lall'mentioned indenture 
they did cohabit, The plaintiff replied, that they did not 
cohabit inodo et formi, &c. } to which the defendant de* 
marred I and contended that the cohabiting again by 
mutual agreement, alleged in the laft indenture and cpn>- 
felled by the demurrer, had difpenfed with the circum- 
ffances of the notice in writing, S(c, required by the firft 
indentute. Rpt the Court gave judgment for the plaintiffs 
for unlefs the cohabitation were according to the firft in- 
denture, it was no bar; the laft deed not having taken 
away the cfTeft of the former. And that the defendant 
could only have his remedy on the latter deed, The 
eSe€t therefore of the firft deed was evidently to provid**- . 
for future reparations ; for it was admitted by the de- 
murrer that the hu^and and wife had .cohabited together 
after the firft deed- } and yet it was fuffered to be put in 
force by the truftee of the wife againft the hulband for 
arrears occurring afterwards ; the Court thinking the two 
deeds not inponfiftent; though during the ad^ual co- 
habitation 
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habitation at any time, the defendant would have acoun« 
ter remedy upon the fecond indenture. 

Ovjlrnv Serjt. contra. None of the cafes come up in 
terms to the prelcnt; becaufe in none of them was 
any provilion c«prefsly made in cafe of future reparation, 
though incidentally that might be the cafe : and therefore 
the Court vx’ill not be inclined to cxtcuiUthe principle of 
thofe determinations an iota further than they are com- 
pelled by exprefs authority to do; confidering the very 
dubi.'us ground on which they proceeded ; and that in all 
probability if the queftion were now to ariPe for the firft 
tim;', i? v. ould undergo vefy dilFerent confuleration. That 
it is contrary to the policy of the law and to good morals 
to enter into any coiitvaCl which has a direft tendency to 
loofcii the band of union between hufband and wife, and 
to fariliratc their feparation, cannot be denied: and 
tliough the fame objection in fomc dc-^rce applies to con-, 
tr?-6\s for feprir.iic.*maintcnance, even after an actual fepa- 
ration ; yet it liolds in a (Irong^r degree before fuch re- 
paration ; inafmiu’h as it is of more evil confequehcc to 
^•facilitate the happening of a mifcinef thah to provide for it 
after it has happened. Beiidcs, the public evil of filch 
fejparatlons is greater or Icfs in proportion to the illegality 
or immorality of the caufe which produces them *, of 
v/hicli no previous judgment can' be formed, and upon 
**^hich the ecclefiaftical court alone are competent to de- 
cide. But thefe previous arrangements which make no 
diferimihation between the caufes of (eparation are more 
objeftionable on that account, even if it be allowable for 
the parties thenifclves after the event to fubilitute their 
own judgment by wafy of contrail in lieu of that forum 
’ which the law has provided. And hot only the judgment 
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of the truAecs is fo fubftitute4 in the place of the eccleA* 
aftical court, but alfo that of their executors and admini* 
ftratOTS. And further, this deed not. only makes provU 
fion for one future reparation, but for any number of them 
from time to time. Mod of the cafes cited were in the 
Court of Chancery, which on many occafions exercifes an 
equitable jurifdi£lian in making family arrangements ; 
but no a£lion of law could have been maintained on the 
agreements which were the foundation of thofe decrees 
for want of a legal confideration. The only cafe at law 
is that of Gawden v. Draper which turned more upon 
technical rules of pleading, whether one covenant could 
be fet up in bar to another :• and though the plailitifF re- 
covered, the Court gave no opinion on the legality of ihc 
prior deed, nor was it brought before them in argu- 
ment, Li/len^s cafe {b) and Alary AXead's cafe (£‘) were 
merely interferences of the epurt on habeas corpus to 
prote£k the complainants from brutal violence, and no de-r 
terminations on the elFe£t of civil contrafls for feparate 
maintenance. But furthef, this deed is alfo in contra- 
vention of the intention of Sir Willtam Chambers i and 
renders nugatory the condition which he annexed to the* 
bequeft to his Ton’s wife by his. will, and which Ste has 
enjoyed under it, 

Williams Serjt. in reply obferved, that the latter argu- 
ment, though it were well founded, (which he denied,) could" 
not avoid the covenant it not being in contravention of 
any public law. That the period at which a contra£t was 
made could not determine its legality or illegality, if the 
fubjedk matter of it were the fame, and the general law 
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continued the fame. That fome of the cafes mendoned 1803. 

by hint before were ftronger than the prefent ; beeaufe “TT*"* 

' , , * r » LortRowwBT 

there the feme covert herfelf was left to be the foie judge 
of the propriety of her living apart from her hufbsnd s 
whereas here truftees were interpofed, who might be rea- 
fonably prefumed to be more impartial judges. At any 
rate^ it could not make- it more objefltonable that the 
agreement to live apart and the right to. Separate mainte« 
nance was to have the approbation of third perfons. Hiat 
as the cafe of Gawden v. Draper was an action of cove> 
nant for the feparate maintenance, it was impolfible that 
the attention of the Couft fhould not have been called to 
the legitlity of the contra£t declared on. 

Lord Ellenbohough C. J. The queftion which has 
been agitated appears to have been laid at reft for a long 
period by repeated decifions and the uniform praflice of 
the courts. If it were now a new queftion, whether any 
contrafb could by*law be made which tended to facilitate 
the feparation of hufband and wife, I (hould have thought 
^that it would have fallen in better with the general policy 
of the law to have prohibited any fuch contraift : but they 
are now become inveterate in the law } and we cannot 
reje£t the prefent on that ground, without faying that all 
contra^s which have the fame tendency are vicious; 
wl^h would extend, for aught I can fee, to provifions for 
pin>money, or any other feparate provifion for the wife 
which tends to render her independent of the fupport and 

prote&ion of her huiband. This cafe does not differ ma- 

\ 

terially from thofe which have been alluded to in the ar- 
gument. The only difference is, that the covenant is not 
in conformity with the will of Sir William Chamhers, the 

wife’s 
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1802. wife’s father, which meant to give her the annuity of 
LwIr^nbt during the jieriod of her living with her huf- 

. band. But this is. not in contravention of any politive 

C^AMBEAt* , \ ‘ ^ ^ r 

. law, but only of the will of an individual. What in cfFe£t 
.does this covenant do more than to recognize the rights. 
:'^0f the parties in certain fituations, in which they are at 
. liberty without fuch a covenant at any time to place them- 
felves. . The legality of contrails of reparation were fully 
recognized in all the cafes cited, and many more which 
might be mentioned ; and without overturning all thofe, 
'■we could not fay that this covenant is illegal. As to its 
, tending to induce future reparation, if it do fo more than 
in the other cafes, which 1 am not prepared to fay* -at leaO: 
it had the merit in the firh inllance of ellablilhing -a re- 
union between the parties, and certainly there can be no- 
thing vicious in fuch a proviGon. The .cafe of Nicbolls v. 
X)ativers{a) llrongly fupports the dodirine contended for 
by the plaintiff’s counfel. That was a note given con- 
ditionally by, the hulband to the wife*to let her have the 
3000/., part of her mother’s ellate, for her feparate ufe, 
in cafe he ufed her ill. That was a piofpe£live provifion, 
which was carried into efiedfc by the Court of Chancer/ 
upon the event afterwards happening ; and though the 
money wjs derived from the wife’s motl>tr, yet the huf- 
band would otherwife have been entitled to it by law in 
right of his wife. The cafe of Draper ^does 

not, I think, go to the full length contended for. That 
was a provifion for a feparate maintenance until fuch time 
as the parties, by a ceruin infttument, fiiould decljire their 
. ..afient to lire t.ogether.again : .and the quellion raifed, by 
. .,the plea was. Whether an actual cohabitation afterwards 
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by confent» without its being fo fignified, snd a coirenant 1863. 
to retain the provifion, befocc (U{>ulated to be paid by the 
hu(band during fuch cohabitation. wer< a good plea in • 

bar of the firft covenant ? But at leaft it (hews that the 
firft covenant was good in law % for otherwife the Court 
could never have given judgment for the plaintiff on the 
covenant declared onj be the merits of the plea what they 
might. And it cannot be fuppofed that the point could 
have paflcd without notice, though it do not appear in 
the report to have been difcolTed. But it has been fo long 
eilablifhed, and by fo many decKions, that the courts will 
give effe£l to contra£ls for feparate maintenance, that it 
cannot now be called in queftion ; and thole cafes, 1 think, 
govern the prefent, 

Grose J. However we may lament the pradice which 
is edablifhed, it is impoifible for us at this day to fay that, 
agreements for feparate maintenance are not conddenred 
valid both in law and equity. The cafe of Gawden v. 

Draper was a decilion in a court of law, which eftabtilfaes 
the general propofitibn fer which it was cited ) for unlefs 
the agreement there declared on were valid, the plaintiff 
could not have had judgment. And it is too much for 
us to fay that the court were inattentive, and did not 
know what they were deciding. Such agreements having 
^^jsen long aQcd upon, both in courts of law and equity, 
nre cannot now diftilrb thofe decilions. 

Lawrbhcb 2 | Not having had my attention previoully 
called to the point intended to be difeufled on thefe 
pleadings, I am not fo well prepared as 1 (hould other- 
wife have been : but upon the difeuflion which has now 
taken pipce I think the plaintiff is entitled to recover. I 

do 
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do not, however, think that the cafe of Gawden v. Draper 
goes the whole length £6r which it was cited ; it only 
(hews that in the cafe of an a£fual feparation a oovenant 
for fecuring feparate maintenance is good} up to that 
extent only is it an authority in.pdint : but there was no 
provifion there made for any futiire feparation, in cafe 
the parties had once come together again after the making 
of the covenant. -And the only queftion which aroie on 
the fecond deed was. Whether in efFedl it amounted to a 
revocation of the former covenant, inafmuch as it did 
not (hew that the parties had agreed to cohabit again in 
the manner and form there ftipulated for. The court 
thought that the two deeds were not inconiiftent. But 
the cafe, of NLholls v. Danvers is exprefsly in point for 
this purpofe *, for that was an agreement, not in confe- 
quence of any a£lual feparation, but in contemplation of 
iuch, in cafe the hu(band afterwards ufed his wife ill. 
Now in this cafe it appears, that before the making of 
the deed the hufband and wife had feparated, and the 
great obje£l of the deed was to bring them together 
again } but in fo doing, and probably as one inducement 
to their reconciliaHon, it provided that in cafe of any 
. future caufc of feparation, inftead of being obliged to have 
recourfe to the ecclefiaftical court for alimony, a domeftic 
' v'orum (hould be erefled to confider. Whether (he (hould 
live feparately from her hufband, and have a feparate 
maintenance. That was fonie check upon her, and was 
’ intended to operate as fuch. Upon the principle, then, 
of former decifions this covenant does nqt appear to be 
invalid. 

Ls Blanc J. The fituation of the wife was this ; (lie 
had a penfion of loo/. peratmum from the hifit Parlia- 
*4 ment. 
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ment, and an annuity of 200 A under the will of Sir 
WtUiam Chamber which latter was only payable to her 
as long as Ihe lived with her hulband. Or, in cafe of bis 
death, remained a widow. Thefe were conveyed to the 
truftees in truft, as to the too/, per ann. for her feparate 
ufe at all events; and as to the 200/. per annum, in truft 
to pay fo much of it as they (hould deem neceflary to her 
feparate ufe while (he lived with her htAband ; but in cafe 
of any future feparation, then, as the annuity of 200/. 
would be no longer payable to her under Sir W. Cham- 
bers *8 will, the truftees were to pay her the 200/. if they 
confented to fuch feparation. It does not appear, there- 
fore, that her fituation was to be benefited by her feparat- 
ing from her hulband. But it is obje£l:ed, that any agree- 
ment of this fort is contrary to the policy of the law in 
refpeft to the marriage-ftate. But if fo, the objefiion 
would have weighed as much in every cafe where the 
cpntra£l tended to facilitate feparation between hulband 
and wi/e. If the principle of fuch contrails be illegal, 
the court cannot weigh the degree of facility ; but every 
contract which at all facilitates fuch a feparation muft be 
void. Yet it has been holden that deeds of feparation 
are not illegal ; though the argument would apply as well 
to thofe cafes. 1 cannot fee how it can be more illegal 
to contra^ for feparate maintenance in cafe of future' 
th^n of prefent feparation. Upon the fame ground it might 
equally be obje£tedf that every .provifion by will or deed 
making a permanent proviCon for a wife apart from the 
control of her hulband, with whom (he was then living, 
was illegal; becaufe, by rendering her independent of 
him, it would facilitate their feparation. Then it is urged, 
that this deed was in contravention of the will of Sir 
Qhamherti but that is not fo; for it is no more in 

•fc ■ 

contravention 


297 

1802. 

Lord RoDNcr 
Chamssjii* 



apl CASES iH EASTER TERM 


i 8 o 3« 


liord Rosvsy 
«|Wm/ 
CiiAiiasti* 


eontrtventton of lus will than if her own father, finding 
that his daughter wag fuificiently provided for while (he 
lived with her hvdband, had alfo provided for her in cafe 
of her reparation. That is a very frequent provifion j 
which hag been recognised to be legal again and again. 
The cafe of Nicbolh v. Dan’iJ'trt almoft goeg the whole 
length of the prefent. The note wag there given by the 
hufband to let his' wife have the 3000/. in cafe he (bould 
again ufe her ill*: that mud have meant, in cafe Ihe 
ihould be obliged to live feparately from him, by wav of 
feparate maintenance $ becaufe to oblige himfelf to pro- 
vide for her while (he continued to live with him would 
have been ufelefs :*and that agreement was enforced by 
the Court of Chancery. * 

Judgment for the Plaintifis. 


J%19. 


The King againft The Inhabitants of Eccleston. 


Where the pku. O jufticcs by an order removed Adam Davenport^ 

*cr igrecd with A,, ^ 

a weaver lo rerve his Wife and family, by name, from the townthip of 
and albalfre^ X////r Bolton to the townfliip of Ecelejiottt both in the 
o county palatine of Laneajltr. The Seffions, on appeal, 
w(4v«, and the confirmed the order, fobje£l to the opinion of this Court 

pauper wai to ' * ‘ 

have half hia on the following cafc : 

caniingft snd 

findhimreiria The rcfpondentg proved a fettlement gained by the 

evtry thing) r * .* 

vnder which pauper in Ecclejtm : after which the pauper^ when about 

contradi the ^ 

gauper ferved Us 1 5 ycars of age, went into the townfhip of with 
J^wr^ heW*^« Haulgh, and made a verbal agreement with one Samuel 
cd -*fV» ir4" "' Clough there, who was a weaver of counterpanes, to ferve 


« by hiring and 2 half. CUugb was to teach him to weave 

femoe; it being ' o. 

the apparent in- counterpanes ; and the pauper was to have one ha ' 

tention of the ‘ * . 

pictief to creatCA-ibc relation of oiafltr and fervantg aad not that of mailer and apprentice. 


what 
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vr'hat^Le earned .the pauper fipd'hHEfi^'.aa- ' 

ev«ry thing. Nothing el(e pafled between them e>n makip 
ing, the agreement. The pauper . woicked - uadet this. • 
agreement with Clough for the year add a half $> except for 
a fortqightr^l^dring whish he remai^ed^ab^enH but Cl^b * 
however brought him back into hts fervice, and obliged 
him to. (lay .a. fortnight over the year and a half in order: 
to make up the time he had been abfent€rom his fervice. 
During the time of. this fervice he ilept conllamly at 
hii^ ntother’s houfe at Lhth Bolton. 

Holreydf in fupport of the orders^ admitted that if the 
cafe o(JR.ex v. Little Bolton (n) were law, the prefent could 
not be diftinguilhed from it in principle ; but contended 
that that cafe had been 11 nee over>ruled. There it was 
conlidered, againd Lord Mansjield*^ firli opinion, that an 
agreement of this fort, and fervice under it, might- enure 
as a hiring and fervice in the relation of mader and fer» 
•vant, though thew latter were to be taught a trade, be- 
caufe he was not retained eo nomine as an apprentice. jSut 
this was holden otherwife in Rex v. Highnam (^), where 
?thc true nature of fuch contrafls was confidered to be 
that of an apprenticelhr^, and therefore that they could 
not, without defrauding the revenue, be made to enure as 
a hiring. And in Rex v. Laindon (c). Lord Kenyon de- 
livered an exprefs opinion againd the authority of the fird- 
medtioned cafe,ilvhich 6pinibh .#as afterwards fdllowed lip 
in 22. V. Raitihbm (d).* The bnljr difference between this 
cafe and R. v. Laindon waS, that there the pauper gave hiii 
mader a premium upbn his ehtering into his fervice ; but 
in R. V. Rainham that was holden not to be eflehti^ to 

(«) 367. (*> Ibis. 491. 

(.«) 8 Ttrm Ref. 379. {</) Ante, 1 voJ. 531. 

the 
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the cbnflitution of an apprenticeflbip ; for which nothing 
more is required than that the one (hould contra£l to 
teach and the other to learn a trade. No technical words 
are neceffary to conftitute an apprenticelhip. This is 
diflPerent from that clafs of cafest ^och as Rex v. Mear- 
tham (a), where the party contraAs to fcrve his mafter 
generally in other refpe£ls as well as in the particular 
buGnefs which he was to be taught. For though it is Grfl: 
itated generally that the pauper in this cafe was to ferve 
his mafter for a year and a half» yet the nature of the 
fervice is afterwards explained^ and is (hewn to have been 
confined to the learning to weave. And if the intention 
of the coiitra£ling parties be to govern the decifion of 
thefe cafes, then the Seifions, by difaifirming the fettle- 
ment in Little Bolton^ have in effe£b found that the par- 
ties meant to contrail the relation of mafter and appren* 
dce» though they have failed in their obje£l for want of a 
proper inftrument duly (lamped. 

Pepping and Scarlett^ - contrd, relied on the cafe of Rex 
V. Little Bolton {V) as in point ; which, they faid, was not 
intended to be over-ruled by the court in the cafes of R, 
V. Laindon (c) and R» v. Rainham {d) ; both which turned 
on the intention of the contrafling parties to create an 
apprenticelhip. This was exprefsly adverted to by Lord 
Kenyon, in R. v. Laindon, as the ground of his opinion ; 
though he alfo threw out fome objeflions to the cafe of 
R. V. Little Bolton, fo far as it feemed to eftablilh the ne- 
celfity of an apprentice being retained eo nomine ; and Le 
Blanc J., whofe opinion proceeded on the fame ground, 

(a) Ante, l vol. 239* {h) Cald. 3^7* 

(c) 8 Tifriff 373, (</) Ante, x vol« 53 

exprefsly 
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expttri^jr ^fttngi^ihedi the cafe dten in jlf^jpncnt ftcNn. 
that; of JSt, V. Ltttfe BUSut^ !a the othir cafe of ft* , 

T. JBbMimmj it waa immateeiat to coi>6<ter» irliedier fho 

coittfiiEI were to fenre aa an apprentice o^ at n titred Ut* M T” ^ 

rant i IBoCe in ctth^ cafe the pauper^ kavlifg fewad above ^ 

a yitatj gained a fcttiement. If indeed the partita ih* 

tend to ccntraA the delation of naafter aijd apprenttee^ ^ 

and do it defedlivelj^ aa in thole cafeat it cannot enure aa 

a hkittg and fetidee : nOr if it be done firaudulentlf > in 

order to avoid the ftainp diity» aa in R» v* Higbnam (o) i 

which was the real ground of that detcminatiott, and 

tufficientljr diftioguiihea it from R, v. LittU Stkan^ ntlio 

laft mentioned cafe it fnpported by many others t at Jt. 

V. Biteham {b)t R» ▼. BucUand JOenhem (f)* R» r. J^tV- ' 
mingbam (d), R. v. A/ton (e) t all which (hew that con- 
trails to work at a particular trade only may yet conftt* 
tute the rdation of mailer and fcrvant between dw pat* 

^iea ; ^ougb, as in v. Hiieham» and R, v. Martiam (/% 

the fcrvant were to be taught by his mafter* And in IS* 

V. Cahtfibaif {g), where the contralk was to Ibrvc the maf- 
tegfor the purpofe of bmng taught a trade, but the fervanl 
alfo agreed to do any other work { Xid. dCn^, after fay- 
ing that the latter circomftance was decifive, obiknred aa 
to the teachii^ the trade, that it was deemed no mot* 
than equivahmt to part of the fervaat*a wages. ^ 

Xiord £x.i.SNiK>iu>ncitC.J. Ifpreafelndaotsflbsilip 
the cafe of Tb* R»H v* XdttkSa^t bat as thccsfoipotr 
before ua ii’in terms tbi ftnae M wds tbens decided^ t 

t 

• ^ 

(«) CM, 4^U (♦) AtaS. C. 4$f, 

{/) Dat^ Hi, <0 f» *4<f- S* aOl#- dk * 

(/) Aaw, ( vol. 

votK n» . ^ 



''[i907. think it is bett«r to abide that ddtfnOiilMtion thiw to 

The Kin o thtfOdutc UDcettaiuty into this brineh of the law j it beh^ 

often of more tinpbnahee to have the rtile fdttkd than to 
iKt ifl^abitk^u what it fltall be* I am not^ however^ eonytiiced 

Ec«tiyr*a. by the tcrfottmgnf tbatcafet and if the 

X fliott^ think eth'erwife. .1 fii0tt|[4r; conhder, as Lord 
ia^R. r. Laind6»t thax ii thc relation of ihajSer 
and app,rentice be created by the eontrafl of the'^^tii^ 
v though they do not ufe the very worda "mafter 
prentice, yet if they ufe words>tantamount, ft is fit^ 
cient* The wotd ** ajprehticet' he obferved, was tajcen 
from afprendrft to learn; and what was that ^ut an 
prenticefliip, where the purpofe of the contrafl:; was for 
- one man to teacli and the other to learn a trade ? Then 
what was this intended to be? 1 fbould.'have faid 
. upon general reafoning that where the contrail was thiit 
the mailer ibouDd teach the other a. trade, and the latter 
drys to do nothing ulterior the employment in that trade, 
it wnsn contra^ opprendre in the true fenfe of the word ; 
and being defcflivc in this cafe, for want of proper legal 
formalities, it c.ould not enure ay a contra£l of hiring aa a 
fervant* ' llow^er, as Lord Kett^on- did not think proper 
to overirrule the Wfe of Tv&e King y* Little Bolton in terms ; 
ihoiigh he difapprOved of wbat was there faid ; and as it 
was not overturned iii the cafe of i^eAr v. Hij/hMtn, or Retc 
frn 'Rtihhamt tot the reafon I at dril gave I think it better 
.to doneur in that decifion,' bowpver unwilling X fhou|d 
liiave been to have dbne fo in the fuft inftance. 

Gross J. This oafc fo eay^Wy reforobtes that Of iZesr 
' y. lAtili f^canhdt.d^ngttiih them* \ 
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XiAWEEKCB J. It is of InBQUe confipquenjce in tltefe 
$b(<ss that what has been once eyprefsly determined Ihonld' 
be adhered to. The cafe referred to is dire£tl]r iapc^nts 
'Eitd.ixot 4 uvin|; been ^OTcr>rttled> it ought to govern the 
-TI0 King V. iMtnehn and King v« Rainbam 
are both very didinguiihable from the prefent. 


- 

FcciittTon* 


4 JjK Blmnc J« The cafe of Tbf Ktng v. JLittU Selton is 
a dire^K authority to the prefent point ; and that cafe has 
never been over-ruled in terms ; neither do 1 think that 
it has been oycr<ttled in principle. 

a 

« The Orders quaflied. 


The Kino againjp The Inhabitants of Corsham. 

W O judices by an order removed Jiiaiy the wife of A r«mntbire 4 

Charles Ifaac^ and their five chlldren’hy name» from bis 

the parilh of Kmgton Saint Michael in the county of H^ilts 

to the pariflv of Corjham in the fiid county. The Sefllons 

on appeal confirmed the order, fubje^ to the opinion of 

ttiis Court, on a cafe fiatine ; w^»*fcaie- 

° tbisf omr t 

That the pauper’s hulband Charles Ifaae was bom at Bo* bsl^^ that h« 
in the county of WilUt and about 14 years Hnce was hired no fintteuMat, 
for a year, and ferved the fame in the parifh of Colerne. That 
he was afterwards hired by Mr. Jtalnur of Corjhaftt at fo|tr Sjr n trip rt 'Hby 
guineas per annuntf with, whom he continued to ferve till "w*®** 
within a fortmght or three weeks of the 'expiration of the, 
year} when* upon a dtfputc between him and bis malfer, 
he* iq.«p|)ieqttence ef his mafier’s kicking him* would 
fUjUt to father’s houfe m Kin^m Saint 

Michael, '' In tlteuettcfe of the following Web, and before 
the eud «f Ae yettf* he recttrqed leith hid hither to Mr. < 

. Y a * Bafmer** 
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HalnUr't houfe, and received the whole of his wagevr 
and half a crown over for himfelf : hi* mafter a&ed hitn to 
Hay, bat be rcfafed, and Went hack to.lus fatheVa hoofe. . 

Jelyll and Williams ^ in fupport of the order of Sefliontt 
faid» that according to the cafe of The Jftittg v. Si, l^eier^ai 


Manendi in Norwkh (a), it was thd ..province of the 
Seihons to draw the conclufion^ whether the cobtra^ of 
hiring were diflblvedt or whether the mafter ohly 
penfed with the fervice; and by confirming, the order .of 


removal to Corfinm they had virtually , found that there 


was a difpenfation only of the fervice* .This too was the; 
proper legal conclufion} for it has Ixscn ktng fettled that 


a mafter (hall not by injurioully turmng away his fervant 
defeat his fettlement $ and here the mailer compelled the 
fervant to depart by his maltreatment in the firil inftance: 
and} what ia material the mafter paid him his wages up 
to the. end of chb year, and (bmething over as. a compen- 
fation. Then if the remainder of the fervice were once 
difpenfed wttIl^ the mafter could not compel the com* 
pltitjon of it againft the fervant*s wilh though the contra^ 
ftill fublifted in law. 


contr^» was ftopped by the Court. 

' 'Xord E(,LtKBonb^^ C. J. The cafes of "Rex v. Grate, 
tham (’(5)i and Rex y. Upwell («•% have decided the prc- 
fent queftion. In both of them there’was a payment by 
the mafter of the Whole yeaifa ^ges* and a departure 
from the fervice bc^e the end' of the year a^alnft tile 
will of the maftdr; and in both the ^ort lid(t>thai*f»b 

. *-t ■; \ V 

fettlement 
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fettlem^nt Mras gained. There ta nothing material to ' ijSos. 
difttngaiifh this cafe from thofc i and therefore, it is better . 
to abide by them. Whether there were a dii^lutioh of ■ / 

•the trohtrad or a- difpenfation of the fervice is indeed a 
l^uedion of faff, but of fa£t. mixed with law*} and the '^^**‘**** 

, S'elfions, having ftated all the circomllances, have fent ua ' 
the cafe that we may draw the proper legal conclufion. 

' ' Grosb J. This is not like the cafes where the mafter 
htui turned away the fervant to prevent his gaining a 
fettlement } for the mafter wifhed him to ftay, and the 
pauper. lefuCcd t then the payment of the whole year’s 
wages by the latmr was merely to prevent an aflion, and 
argues no confent on his part to difpenfe with the 
fervice. 

The other Judges concurred." 

Orders quaflied. 


Davison Frost. 


mdn^t 


Rule was obtained, calling on the plaintiff to Ihew 
caufe why cooirapn bail (hould not be entered !n« 
Read of fpecial bail, 'which was grounded on an 
objeAion to the writ of /o/iVnr, whereon the defendant had 
been arrefted and holden to bail for 177 /,, for that dm fum 
for which he was arrefted waa.oot iaibrted in the sc cTniin 
part,bf it. ■ ' ■ : . 


An omi^n la 
the eccriam 
of the wrkat tbd 
inm for which 
the deftndjai le 
erieAed on hMU 
ehle pfocefft It 
if ana Jbi 

moot be holdtc 
jto btti 

Iheicon. ; 


Matrytfti ihewed Cau&|, End contended that even if it 
were neceffary before the ftab- |lGw. t. S..99. to ftatc 
' the fum in the sc ermw, -it wm no v 

ftatutc. Before the ftat. a.; c. a|. a defend-* | : 

T "i . ■' vcV;..^ 
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1 So2. liable to be arrcfted and liold^n to bail oil. i cortt- 

'■■ mon bill of Aft</c//^x 6t latiiiit tot any funoy though the 

againft particular caufe of a£lion 'v^ere not caprefled in the writ: 

F«o»t. to prevent which, that ilatuce provided that no perfon 
arrefted upon any bailable pirocefs wherein the true cauft; 
of a£fion was not >partieulftr!y ekprelfed (hould be com- 
pelled to give fecurity for his appearance in any fu 19 ex- 
ceeding 40/. In confequence of tViis, and in order! to 
preferve the jurifdiclion of civil caufes to 5 . R. to the 
fame extent as before, the ac etiam claufe was invented, in 
which the true caufe of aflion is exprelTed, in addition 
to the general complaint of trefpafs, which gives the 
.court jurifdi£tion. Still, however, the evil continued j 
for a plaintiff might infert what ' futn he pleafed in the ac 
etiam s and therefore the flat. J2G/0. i. c. 29. enaQs, 
that no perfon (hall be holden to bail upon procefs out of 
the fuperior courts for lefs than 10/. and that an aflidavit 
of the debt (hall be made, and that the fum fw^rn to 
therein (hall be indorfed upon the back of the procefs j 
and that the (heriff (hall not take bail for more. The in- 
fertion therefore of the fum in the ae etiam is wholly nu • 
gatoryi becaufe neither the flieriffnor the party is bound 
by it, but only by the fum fworri. to and indorfed on the 
back of the writ. He referred to ^’nring v. 5 Term 

Rep^ 402. . 

Lames, in fupport of the rule, relied on the unifomii 
praflice, which had been needlefsly departed from in this 
'• indance, in omitting to (late the fiim in the ac etiatn. 
Much of the pra^ice of the court depends qq pofitive 
rules and known precedentSi, rather than on grcheral rea- 
ibning ; atid^ k would be vtry inconvenient to breajk in 
; ppon it, though it* utility may not. be apparent ; by the 

fimc 
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fame mode of argument) the whole- of the ac claufe 
might he omitted in the writ, Gncc the ufe of it was fu- 
petfeded by the affidavit to hold to bail and the'indorfe* 
ment on the writ. It ought, however, to appear on the 
face of the writ itfelf whether or not.it be bailable, pro- 
cefs : the indorfetnent is only to alcertain tire amount, 
and has reference to the contents of the writ. 

Court took time to inquire into the practice } and 
the next, day Lord Elhhhorough C. J. faid, that the writ 
was irregular in the frame of It, as not being in con- 
formity to an old rule of-couft of 1729(0), which gave 

Rcgula Generalise H. 2 Ip. 2. 1729«-— It Is ordered, That where any 
defcnddjit (hall be arreilcd by virtue of Jiny procefs IHuing out of courtu 
2x1 which rhe caufe of a^bton (hall be* fpecially fpecified and exprelfed} or a 
copy of fuch proceff he delivered to any defendant, according to the form 
the Oatute in fuch cafe made and provided | and the plaintifl' thereupoii 
fhall declare; the defendant in fuch cafe (hall not have liberty of imparling* 
withoj^Jeave of the Court in (h'sr. behalf (irll to he granted ; hut Hiall plead 
thereunto within (he tini! allowed by the cciurfe of the Court to defendants 
fued by original writ; and for want cheieof judgment may be entered againft 
fuch defendants by default 

* Notice fixed in the AT. J 7 . O. 

Jic ztiatas* 

Alt clerks and atcoroics that intend to proceed according to the above 
■ rnic, aie to take notice, thit in fuing out fuch w'ric they do not inferc in tire 
/K eriam the whole declarat'on at length, but only defc/ibe the caiife of adfion 
(h^>rtly, according to the fpcclmen hereunder let forth, var)xng the fame as the 
nature of the a^lon (hall lequiie. ^ ' 

Of a plea of trefpAfa and^alfo of a bill of the faid againfi the afore* 
faid />. for fifty pounds for divers go ido, wares, a id merchandifes 
fold 'and delivered to tbc faid 2>. by the aforefaid £(• according to the 
/ cufiom, &c. . , 

(^) This rule is now enlarged to procefs in common form : *Trin. 5 & 6 
Cp. 2.. M* JO C. a. and (bat# 5 G* 2. c. ay. by which it is enadird, that 
AO fpecial writ^flor procefa fpecially i-aprcinnjg the cauQx aI a^on ihall ifiue* 
unlcfs the canfe of a^lon amount CO xo/. . 

• ■ Y4 .the 
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the form of the ae ttiam claufe; in which is ftated the 
amount of the debt, and by which the pra£lice had ever 
fihee been regulated. 

Gross J. added, that the fettled forms nf proceedings 
ought to be adhered toj and all novel attempts to vary 
from them, without the authority of the court, ought to 
be difcouragedi<> - 

Rule abfohtte. 


The Kiko agoing Bingham, Clerk. 

IT 

^ Rule was obtained, calling on the defendant to fliew 
caufe why an information in nature of quo warranto 
ihould not be exhibited againft him to thew by what ao> 
thority he claimed to be bailiflF of the manor and borough 
of G«/port in the county of Southampton. This rule was 
obtained on affidavits Hating, that the Bidiop of Winthejhr 
was lord of the manor and borough, and that from time 
immemorial a court leet and. court baron had been holden 
every year about by the biffiop.or his He ward, 

within and for the fame ; and that a jury and homage 
aflembled at fuch courts have immemoriably from time to 
tiihe exercifed the privilege of choofing the bailiff of the 
faid manor and borough, and alfo the conHables, overfeers 
Qf the ferry, ale>conner8, -coahmeters, and cryer, by the 
cuHom of the manor, &c. to ai£l for the then enfuipg 
year ) and that the Heward or hifi deputy has always at* 
tended the court and fworn in. the faid bailiff and other 
perfons fo ehoCen to Uteir refpe^hre offices. That entries 
of fuch prpeeedings were inHriably made in tlm records 
from 1.683 tip iHoo i tltat prior to 1683 ufage to 
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die contrafy could be traced^ It was alfo depofed t 6 be 
pert of the duty of the batliflF to fommon the jury; end 
hootage who were required to attend the conrta, which he 
hadimmemoriallypcTfornied ; hefeIe£lingfTom amongft the 
-inhabitantf of the manor aiid borough fixteeit proper petlons 
*for,that purpofe. It was then Bated, that at a court leet 
hoMen in 09aber xSoo the jury and homage fo fummoned 
by the then bailiff and fwom by the fteprard, iR, Fortet- 
was by them nominated to be bailiff for the then enfuing 
year, which nomination was iignified to the fteward, who 
refufed to fwtar in ^orbes, declaring to them that the 
bilhop had chofen Mr. Bingham (the defendant) : and that 
the latter had Gnce then a£ied as bailiff. ** 

In anfwer to which it was fworn by the defendant and 
others, that the bilhop by writing under his hand and feal 
appointed the defendant his bailiff to colled, receive^ and 
recover from the tenants of the manor Un the btlhop’s ufe 
alt rents, herlots, reliefs, per()uifites, and profits payable to 
the’^rdy^c. } by virtue of which the defendant had fince 
executed the faid office of baiKff, theduties of which were 
to colled the lord’s rents and revenues, to fummon the 
;|ury and homage to attend the fdtd courts, to attend there 
himfelf, and to execute the precepts of the lord and his 
fteward. The affidavits then' Hated matter in contradic- 
tion of the right of the jury and homage to eled the bid* . 
liffs and endeavoorsd to explain the pradice which bid ' 
prevailed^ by fhewing, that from ^ year iddy tbebdofc 
of entries of the manor courts contained no prefentittcnts ’ 
of bailiffs by the jury^ and homage unlit 1 7 tp, when, the 
cuftom firft origiliated in cbnfequence of the then biflidp 
having leafed all the tolls, dues, and profits of the manor 
to twelve inhalntants of moft of whOm.had been , 

in the habit of ferving on the jury, and one of whieb 

■ number- . 
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nun^ber had ufuiilly been prefented to ferve tins office. 
That the leafe j^oted for 2i years had been renewed 
from time to time till very lately } and during its cbnti* 
nuance the lords of the manor had not intermeddled with 

»■ i ■ 

the appointment of the bailifF. 

Qibis and Sturges fhewed caufe againft the rule. The 
baiUflFis ho morivthan the fervant of the lord» and it if ' 
not dtfclofed that he has any other public fun^ion to per- 
form than that of fummoning the jury, which may be 
done by any other whom the lord may dire£l to aA in that 
refpe£%: it is not therefore foch an Office for exercifing 
which the court will grant this information. Neither 
can it be conceived that the tenants of the manor from 
whom the bailiff Is to coUeA the lord’s rents and dues 
(hould be appointed by themfelves, or any other than the 
lord bimfelf. . Properly^ it is the bufinefs of the lord or 
his ftewand to fummon the jury; but though they may 
have always dbne this by their fervant the baiUdF^tfiat 
not alter the nature of his employment) or convert that 
which is a private into a public office. . The court mult be 
fatisfied before they gr»it the rule that the defendant has^ 
been guilty of an ufurpation on the frahehtfe of the 
Crown. This is a mere minifterial officer* sjid not a ju- 
.dtcial officer like the fte ward. In y. Boyles {ei) an' 
information was granted againft tbe ,ch;fendant to (hew by 
what authority he claimed to be bailiff' of a ville} but 'that 
went on the ground that it was an . o^ce of great tnift 
,.aud pre-emioence in the town* aff^ing the governmeut 
of it and the adnuniftration of public juftice. In v. 
Mein (^)r it was (aid by Lord Kenym that the offi(^ mult 

y (f j i: ^ra...836. ^ Ld. Rijm, 3 Tctm . 598. 

-be 
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be of enagnitiide fdfficient 'for the court to notice it by ' 
way qf information in nature of quo warraUtot thore the 
defendant was portreeve and returning officer A church* 
warden has much more importtot public duties to ^et> 
,fori|i than this defendant can be pretended to have$ and 
yet the Court in R, v. Shepherd (a) refttibd to grant even a 
role'to Ihew caufe. They alfo argued upon the meriot of 
toe cafe. ■ 


3it 

i8oa. 

TheltiHa 


Burrough in fupport of the rule. ‘ Tlie bailiff is ffated 
to be a'prefcriptive officer, and tlierefore'a member of the 
court ieet, whom the lord cannot drop at his plCafure, but 
muff exercife the eutire franchife granted to him in the 
manner prefcribed by the Crown : and part of the. fran^ 
chife fo granted is to be exetcifed by this officer. The 
importance of his function is not the quellion. The 
fteward is in mahy-rfcfpe£ls the feirvant 'of the lord ; yet 
fus5j.an information- ties without doubt againU: hint (i^). 
Then how is thal diftinguifliable on principle from the 
cafe of a bailiff ? Both cUitith by the appointment of the 
Crown i which is the true driceribn Oh which toeic cafes 
' turn. It apj^sirs that the haHiff is aluFays furbrn in : that 
fliews that he is a' public ollfictfr. But befides to’at, : hb^ 
not only fumtnons the jury, but'-feledlis fuch'of the tb- ^ 
nants as he pleafes for this piirpofe ; which is a very iin* 
portant fun£lion in4he adminiftratrort 6f jufttee;' He is 
as much a branch of, the court as the fteward.' There is 
hb other convenient toethbd of trying the right but this i 
forthfete are no feds hnhbted to the office (c) t bhf even 

4 3®** (^) 6aji. Vidc JIEiHr 

v. Camn^ -Andr^ 14. a»d iteje v. Bridge^ 1 Blackji, 4^6. 

(f) l/hrS WAS faid In ahr^er to itti observation throwh 4uif lo of ^ 

the arg^iiMt% Lord BUitt^irwi^h s ihat the mij^l as. Wdi fe datdi 

■ in an paoney had-^ receited. ... . . . ; 
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iSoz. if there MTcre, that is no aniWer to an tnformatton for. 

tiw KiN* francbtfe of the Crown i otherwife it jnigbt 

be giren in almoft eve^ cafe. 

BltfCHAM. 

Lord Ellenborough G. j. , There appears to be fuF- , 
ficient doubt raifed upon the fajEb by the affidavits to in- 
duce us to put the matter into a courfe of inquiry before 
a jury, provided this be fuch an office for which it. is fit 
to grant an information in nature of quo warranto. 1 do 
not doubt that the office, as appendant to a court leet, is 
fuch for which the information will lie. My doubt has 
been whether, according to what was thrown out by Lord 
Kenyon in Ren v. Metn^ it is of fufficient confequeince and 
magnitude to warrant our interpoGtion in this form. But 
an obfervation urged at thd bar has had weight with me, 
which is, that the bailiffi is an officer having a difcretion- 
ary power as to the perfons whom he fliould fele£fc for the 
jury, which is a material fun£tiou to exercife. Xh'cn 
having no fees annexed to his office, thefe is no other con- 
venient civil mode of trying the right to it. 

The other Judges concurring! 

' Rule abfuittte. 

Wilson and OCmtnagmnfi Hopoes and Another. 

1 ^ ®^.*!*<^S**heance of bait, the breach affigned was, 

Sj^th af a r«rfiM . that Mhie/l the principal had not paid the damages, 
nor rendered himfelf, &c. according to the form and effie^ 
of the faid recogninance. Plem tW after the judgmeut,Ac. 
and i^f<>re the fuang trat the writs of feire facm^ 

^C retiraof the writ of c«^ias ad fatisfaciendum , ^ainft 
2 ■ ■ MleMI 
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MidSeU upon the judgment, ht Micbett died i cond^iri|' 
with A verification. Re^uatiw f that after the giving the 
judgment, and before the fuin|; out of the faid Writs df 
, fcire facias, or either of them, the plaintiffs fued out a 
• writ of capias ad fatisfaciendum againft Michelle return- 
able, &c. to which the flieriff returned non eft inventus: 
and the plaintifl^ further fay that MicheU^ at the faid re- 
turn of the faid writ of capias ad fatisfafiendum, and af- 
terwards, was living, &c. which they are ready to verify. 
Rejoinder { that Michell was not at the faid return of the 
faid writ of ca. fa. living, as the plaintiffs had replied} 
concluding to the country : on which iffue was joined. 

'At the trial before he Blanc J. at the fittings at Guild” 
ball, the only queffipii was. Whether the iflue lay on the 
defendants to prove the death of Micbell, or on the plain- 
tiffs to prove that he was alive at the timd mentioned? 
The learned Judge thought that the proof of the iflbe lay 
^jqrU'the defendants, who averred the death of the party, 
and they* hot being prepared with any . proof of the fadb, 
the verdit^ patTed for the plaintiffs oh that ground. To fet 
^fide which Erjkine obtained a rule nifi in the laft term, 
*on the grouhd of a mifdire^ion, as well as oh affidavit. 
6r/Mr was now to have (hewn caufe. But 


>0oa. 

Hasien* 


Lord Ellbnborduch C. J. faid, there was no doulK 
but that the dire£li6n of the learned Judge was proper iii 
.point of law. And referred t^the ^afe of 
V. Wedlon (<i), where it was decided that whpre the iflTuJ' 
If^ ttpoh the life or deaUr of a peflbn once.ffiewh to be 
. Hvhi^ffberpt^f-of^t^ lies on the parly' who aflerts 
. jhe dhalhipfo^ is, Aat'Uie psrty icoii* 

' However 
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plied warranty 
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• 

However* as tlte defendants fwoiv- that they had been 
miiled by an opinion taken* which ftated that the iflue on 
thefe. pleadings lay on the plaintifis ; and as ctrcnmftanctw 
were depofed to* which went to prove the deaUk: of the 
principal as ftated r 

Tie Court let the defendants in to a new trial on pay> 
naent of coils. . 

Rule abfoluce. 


, Parkinson againft \utz. 

J N aCunipfit* the firft count of the declaration dated* 
that in conilderation that the plaintiff would buy of 
the defendant five pockets of hops at a certain price the 
defendant promifed to deliver to him the fame* that 
tht heps Jheuld all he like goodnefs and quality ^ tuith a cer- 
tain f ample ef the hops contained in each of the Jive po&ke(Sjf 
and then ptvduced and Jhewn by the defendant to the plaintiffs 
It then dated tliat the plaintiff, confiding in the defend- 
ant’s promife, afterwards bought the hop^ &c. and that 
afterwards the defendant delivered to the plaintiff five* 
pockets of hops as and for hops of like goodnefs and qua- 
lity with the refpeflive famples fo as aforefaid produced 
and (hewn to the plaintiff} yet that the defendant- did 
not regard his fatd.prnmife, but thereby deceived and de- 
frauded the plaintiff in this refped, that the hops Con- 
tained in each of the five pockets fo delivered to Uie plain- 
tiff at the time of 'die delivery .thereof to hhn w^ not 
hops of like goodnefs and quaUty widt die 
dni^les, but were rnttchioferi^^t* and wi|^;ba<ji^ 4)^ ! 
magod* and unfale|Ktdc|i(^;|^ 
ihe,..b<mefit of ' 
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prpfitSj Ike. The fecond count fitted the contra^Jt pit he^ 
that in'cpnfideration that, the plaintiff would buy of the 
defendant five othet pocketa of hops at a certain price, 
tl».^|f^dant ptomified the plaintiff to deliver, to him the 
, fame, and that the fame Jbeuld he gecdtfouvdt and. merchant- 
ahU. hops i and then alleged the purchafe and delivery, aa 
before, of fo many pockets of fiops as and for good, 
found, and merchantable hops j: yet tlftit the defendant 
did not regard his promife, but tliereby deceived and de- 
frauded the plaintiff in this refpefl, that, the faid hops, at 
the time of the delivery, thereof to. the ^plaintiff, were not 
good, found, and merchantable hops, but ou the con- 
trary -were bad, damaged, and unmerchantable ; whereby. 
See. .There were other common money counts, conclud- 
ing to the plaintiff’s damage of apoA Plea, non- 
affunapfit. .... 

At the trial before Le Blane J. at the fittings after laft 
Mjfhaelmas term at C«rVdi&d//, it appeared that, the plain- 
tiff and defendant were both dealers in hops. In January 
i8co the five pockets were purchafied by the plaintiff of < 
the defendant, warranted to anfwef. the famples by which 
'they were fold. They were npt, however,. removed till 
the 8th of July ixdtci the defendant’s to die plaintiff ’s 
watehoufe. The price paid was prr cwt. which 

waa the fair market price at the time for good merchant- 
able hops. Previoua to and at, the time of the fide the ' 
Samples anfwercd fairly m'the..jSQfminodity in bulk) and 
«9 defisfk was perceptible el ilbh tim<^ h? ihe' btiyer : hut 
owinff^to the grower of the hoprhav^g fraudulently wa- 
tered. they were dried, bsfoie they wem ort- 

^nally'piilehaltd by'the defendl^t, (E frand to which the 
4efeiulKBt Iras not privy, tpd of ev^hhe was wholly 
the time of^^t^^ R was dheovered a 


i8oa. 

PARieiNSflN 

eevM 
Las- - 



3»« CASES iM EASTER TERM 

t 8 o 2 . few days after the removal of them to the 

^ — — tiff's warehoufe that one of the poekets was fo much 

FAKKINfOli. ' ^ . . 

heated as to he in an uhfaleabte condition | which pocket 
was thereupon immediately returned "to the defendants 
who received it back, and allowed for it in fettling th« - 
account for the other hops, which was done on the i 8 th 
<»i OSl«6er foUDwing% In the intermediate time, howevers 
it was found that the other four pockets were in the fiiine 
unfaleable condition from the fame caufet huts owing to 
the plaintiff having firft attempted to maintun an adion 
again (t CUxrhe^ the grower, under the miftaken fiippofition 
that the defendant was only a£ltog as his agent‘(which ac> 
tionwasafterwards difcontinued on finding that the defend- 
ant was not agent but vendee) t the prefentra£tion was not 
commenced till upwards of a twelvemonth after the tranf- 
aQion, and after a refufa! by the defendant >to allow for 
the reft of the pockets. It appeared further, that the ob- 
jeA of watering hops after they are dried is to g^vethcm. 
weight ; but the effed of it is, after fome months, to-caylc 
them to heat and corrupt in the pockets or bags into 
which they are packed, till at taft they become quite un- 
fit for fale. Tlus effed is not produced on the fample, 
which is nfually taken from the middle of the bag, by 
means of its espofure to the.air. It is impoflible even 
for the belt judges of the commodity always to dete£l 
this fraudulent pradice for fome time afterwards by.any 
infpedlion of the fsmple or of the commodity itfelf in 
bulk, till it is dtfclofed by the gradual procefs of heat- 
ing. However, by the latter end of i 8 eb, the 
effeds of it were afiparent in all the pbeketi and at the 
time of the trial, although, the famplesRiH continued as 
at firft, the commodity in bulk Was become peife€Uy un- 
merchantable. Upon tlus evidence the learned Judge left 
- ‘ ■ - it 
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St to the jury to . find for the defendant on the firjl count, if . 
they were fatisfiedthat the commodity agreed at the time v "■ 

.1 ^ ^ i PA*ttiiiwet» 

with the fample by whiclt it was fold, and there was no ■ 
fraud on . his part ; notwithftandmg any latent defeat in ' ^ 
t^e (pcMSimodity in bulk unknown to the parties, by whicli .' 
it became afterwards deteriorated. But he inftru^ted'r 
them, that if they were* fatisfied that the commodity, at n 
the time of the fale, had fuch a latent dcfetl as no pru> 
dence or ikill of the buyer could, on infpe£lion, detect or 
guard againfl, the plaintiff was entitled to recover on the 
implied warranty in the fecond count, although, the. feller 
had no knowledge of fuch latent defeat } it being the 
underftanding of both parties to fuch ..a contra£l, though 
not expreffed in the fpeclal warrEnty, that the one was to 
fell and the other to purchafe a merchuntahle commodity. 

He alfo left it to the jury to confidcr whether, the plain* 
tiff*, by delaying fp long to proceed againff the defendant, 
had thereby waved his remedy againff him } which the 
^jury anfwefed in the lu^ative ; and found for the defei^- 
ant on the firft count, as the commodity anfwered in 
fa£t to the fanaplc .at the time'^f the fale, without fraud, 
arid he had then knowledge of the latent defedb^ 
of the com.modity.., vApd they.. gave a yerdidh for thC:^ 
plaiutitF on the fecondcount, cenfidering tliat there was 
an implied warranty in the fyUer that the commodity was 
in a merchantable ftate at the time of the fale. 

A rule nin was obtained' in the lait term for fetting 
afide the yerdift and having a new trial, on the ground 
of a miftUpei^wn of the judge in point of law, and of a 
defedk of evitlence tp fuppoct the finding of .the jury on 
the fecond cpt^tt» , 

■ ‘ 'i 'Vj ■ 
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i8o2. Lamhe now fliewed caufe, and contended that 'not wittt* 
p HKiNsoN landing the proof of ah exprefs warranty by the de- 
fendant, the feller, that the commodity ibould anfwer the 
fample, the performance of which was found by the jury 
' for the defendant, there was alfo .an impHfd warranty 
every contrail of this nature, where a fair price waS to 
: be given, that the commodity (hould be in a merchantable 
condition at the time of the fale ; otlierwife tlte' buyer 
might receive a different thing from that whicli he flipu- 
lated for, and which it was the undcrllanding of both 
parties that he fltould have. In Stuart y. Wilkins (o), it 
was contended by the defendant’s counfel, and not de- 
nied, that there were two forts of warranty, i. expreffed; 
a. implied. That was the cafe of the.wiirranty of a horfe ; 
w’here the plaintiff declared in affumpfit ; and held well, 
becaufe fuch a form v'Zo adapted to let in both proofs if 
necefTary. A petfon,' by flipulating exprefsly for a parti- 
cular quality or the like in a commodity, cannot be un- 
. flood as thereby relinquifhing all claim to the general 
foundnefs and marketable flate of fuch commodity ; if fo, 
the greateft inconvenience would enfue in trade, and no 
man would venture to make a fpecific contra£l for fear of 
omitting any thing which would otlierwife be implied in 
common good faith and the ufage of trade, which is bot- 
tomed in confidence. In a policy of infurance there is 
no exprefs ftipulation that the (hip fhall be fea* worthy ; 
but that Is holden to be implied ; and therefore the want 
of knowledge in the afl'ured that the (hip has a latent de- 
fetl which renders her not fea-worthy is ho anfwer to 
the breach of ^uch implied warr^fy^ If one agree to 
purchafe iron at the fnarket pricn wlueb the feller war* 

(^) so. 
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tatiN to be RuJJtan^ that does not exclude the implied un- ' 1802. 

dertaking that it fiiall be marketable iron. So if one ■ „ 

itipulated to purchafe wine of fuch a. vintage for a fair 

pricCy it ‘would be no anfwer to an adlioh for delivering * - > 

fotir winey that it was of that vintage. So -a ciiftom in a 

country that tenants fiiall have the way -going crop' after 

the expiration of their term is goody though they held by 

deedy without fuch ftipulation (<s). It is true that a found 

price does not in itfclf neceilarily import a warranty of 

foundnefs ; but it is a circumflancc from whence the jury 

may collefk what was the real contra£f between the par> 

ties. It nnay be different where a defefl: is apparent on 

the face'of a commodity j there it may fairly be pfefutned 

that the buyer uxerclfed hts own judgment upon it ; at 

lead it was his own fault if he. did not : but this was a 

latent defeCiy which no prude ned or fagseity of the buyer 

could dete^; againd' fuch he gives credit to the felUx. 

Wh^ver natural defefls or infirmities are incidental to 
the fubjeef mattery the buyer otud takis the riik of i fuch as 
thofe with whic^ horfes are aiHi^ed ; fuch as the perilh-* 
able nature, of all forts of goods -i to fuch defe€l;s the' 
maxim caveat emptor applies } btd. the latent defcfb of the 
hops in this caufe arofe from thOf^Ud of many which 
the buyer' at a fair price ha j nd-ttiafon to contemplate. ' 

Here the fubftance of the iffue wasy Whether or not the . 
buyer epntra^ed for the purchafe of the commodity with 
all latent defeats which 'the verdifl of the jury has tie- 
gativCdy and it wai a quedion for their MiifideTation. 

. ' '■ ■ * * 

Erjkine and id fupport of the rule, reltC^d on 

the mait^' neither warranty 

(tf) r» haili/Mi Diai^^xot. 

- Zz ' .. nof' 
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i8oa. "OT on the part of the defendant. This, was a la- 

- "■■ " " tent defeft originating in the fraud of the grower, but 
^*flfl^***** wholly unknown to 'tlie feller at the time} for which 
* therefore nothing but an exprefs ftipulation can render 
him liable to the buyer: all that he engaged for.w^s, 
that; the commodity was anfwerable to the fample by 
which it was fold : and that is found by the jury. Where 
a file is by umple, provided the fample be truly taken, it 
is the fame as if the buyer had examined the commodity 
in bulk } therefore both parties mud be taken to have the 
fame opportunity of knowledge. No implied warranty 
can be raifed from a fair price in the fale of hops any more 
than in the fale of a hotfe, where it is admitted that it 
\does not exlil. Neither is there any ground for didin* 
guilhing between the latent defe£ts or infirmities of the 
one and the other; both may originate from the a£l of 
man operating by natural means. Every perfon entering 
into a contraA in die courfe of trade is prefumed to have , 
a competent Ikill to enable hinii to judge of the epmmo* "^ 
dlty he bargains for. He knows the defe£ia to which it 
is liable as well from fraud as from natural caufes,, ^d 
he fpedulates accordingly. ' In the Indance put, of 
chafing wine, if the fample as well as the pipe contained 
in it the principle of future accidxty, though not then 
perceptible to the palate of the individual purchafer, and 
the only warranty was that the pipe anfwered the iample, 
it is clear that the feller would not be bound to dand to 
the lofs. ' Where elfe can the line be drawn ? and what 
degree of future deterioration from,'pfe>ezrding caiifes ' 
will be fulEcient to fet afide the contiuA ? Implied war- 
ranties may arife out of known ufages trade*, hecaufe 
^th parties are prefanied to have engaged on fuch known 
terms; but hare no ufa^ ^eas proved for the feller to 
.* :■ dj* itaad 
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(land to the lofe^ on the contrary^ witnefl'es engaged in 
the hop trade were.called by the defendant to (hc^.;^lth!it 
in the underftanding of the trade the buyer was to (^snd 
to the rifle of latent defeats : but the learned Judge ro 
fu fed the evidence^as amounting to no more than opintom 
it then an implied vvarrai\ty be to beraifed in this* it mull 
in all other cafes of fale;. ahd then the maxim of caveat 
emptor will become an exception indeac^ of a general 
rule. 


'''l80i2* ■ 
PASatyrkQn 

' vIESfw!- 


Grose J. This is a cafe of confiderable conrequence } ■ 
becaufe the rule bid down in this cafe muft extend to all 
other cafc';s of fales, not governed by particular ufages of 
trade in this refpcfl. The queftion is* Whether in the 
cafe of a fale made under the prefent circumftances* there 
be any implied undertaking in law* that the conimodity be 
merchantable f No exprefs undertaking is proved to that 
efFe£l * and there is ho frapd imputed the defendant. ' 

'^The'mode of dealing is tWt tltc plaintiff buys hops from 
the defendant* .whom he khpws' is not the grower* by 
famples taken from the pockets ^i^ ^irhich the .commodity 
is .tlofe packed. He has an'o|ipqr|iH$ity of judging by 
the famples fuch as he htids thejh/*t the time. . If he 
doubt the goodnefs* or do hot chopfe to incur any rifle of ' 
a latent defect, he may lefd^ tq put^chilhfe without a war* 
ranty. If an exprefs warranty the f^^^ will be ' 

liable for any latent defcH* accni;d1l)^^td\.thd coo* 

cerning warranties, Sht if ||^e be : 

and the feller fell' the thipg (hch..aif he;be th 

withdith fraud* 1 do QOf '^ow tln^^ the law wili iihply 
that he fold it o^ahy oilier terms than what paffed-thf fa^* 

' Tt -is''^h''|l|alt'':'|^: the bnyei' .tl^i .he did on 

u'arranty j *® ^*7 

Z 3 .• '■ 
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i8o2. 

. Pakkinon 

agatrfi 


Lawrencs J. I agree with tny brother Cro/ty that 
there is no ground for the plaintilF to recover. It is not 
pretended that the defendant has been goifty of any fraud 
or impofition in the fale. And I mutt fuppofe that each 
party was equally well acquainted with the .comnibdiiy^ 
bargained for. There was no reprefentation made by 
the defendant to the plaintiff as to the goodnefs of the 
hopS) to induce him to make th-.; purchafe. But here %as 
u commodity offered to fale, which might or might not 
have a latent dcfe£l: : this: was well known in the trade : 
and the plaintiff might j if he pkafed> have provided againft 
the rifkt by-requiring a fpecial warranty. Inftead of which, 

' a faniple was fairly^taken from the bulk, and he ekercifed 
bis own. judgment upon it j and knowing, aS he RKift 
have known, as a dealct in the commodity^ that it was fub- 
je£t. to tlie latent defeat which -ai^erwards appeared, ‘bo 
bought it at his own rifk. I ktiow of no authority which 
makes the feller liable for a latent defeat where there is 
. xiO fraud, and no reprefentation was made b^' him on the 

fubjeCb 
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witliflanding, an implied warranty arifing from the con> 
ditiorts of the fale; we fltoutd again be opening the con- 
trover fy, which exifted before the cafe in Doughs. Be- 
fore that time it was a current opinion that a foUnd price 
given for a horfe was tantamount to a warranty of found- 
nefs ; but when that canie to be lifted, it was found to be 
fo lodie and unfatisfadfory a ground of decifion, that 
Lord Atcmsfieli reje^ed it, and faid there muft either be 
an exprefs warranty of fonnduefs, or fraud in the feller, 
in order to maintain the a£lion. Here neither has been 
Ihewn i the defendant merely fold what he had before 
bought upon the fame mode of examination. Therefora 
1 think there ought to be a new trial. 
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fubje£l to induce the buyer to take the thing* In i Roll, '1802. 

Abr.'go P. it is faid, that if a merchant fell cloth to ano> ' 

i ; Far It t HP SOM 

tber^ kno^ving it to be badly fulled^ an a£^tOh on the cafe > 
in nature of deceit lies againfl: him* becaufe it is a war- ' 
ranty in law. But there is no authority Hated to flievir' 
fhat the fatne rule holds if the commodity fold have a la- 
tent defe^k/^not knourn to the feller. So again, the cafe 
is there put, if a man fell me a horfe with afecret malady, 
without warranting U to be found, he is not liable ; that 
is, if there be no fraud. . The iuAanccs are familiar/in 
the cafe of horfes. It is known ^hat they have fecret ma- 
ladies, which cannot be difeoyere^ by the ufual trials and 
infpedioigi of the horfe 1 therefore the feller retjuircs a war- 
ranty of foundnefs, in order to guard agalnll fuch latent 
defeats. Then hpw is this cafe different from the fale of 
a horfe, where it is admitted that the buyer muil Hand to 
all fuch latent defe£ls. To purfue the analogy Hill fur- 
ther : on the fale of real eHa<:<a, the feller fubmits his title 
the Infpedlien o^ the purchafer, who exercifesdu!* own 
or fuch other judgment as he cotifides in on the gooihicfs 
of the title : but though it fhottld turn out to be defective, 
tlve purchafer has np remedy, unlefs he take a fpecirtl co- 
venant or warranty} provided thefe.be no fr4.ud praOlifed 
on him to induce him to purehaf^ l||there be, as is faid, 
many frauds pr^i^ifed in the trade of -hops, that inay re- 
quire more cautiou on the part of the buyers to protect 
themfelves -by talyng warranties } but ihst ..vi'm not adeot 
the prefent contra^,, idthich was no rnoftt^than that the 
bulk Hrbuld agree :Wi^‘ th<efanip|e i which it was proved 
to do at the time of .uiidertpok 

for notli^g mbi^^ he qa^ot bp anfwerakte iq ^us cafe. 


7.4 
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, 1803* Lc Blanc J. The inclination of my mind at the trial 

. ■' was, that the jury (lOmld find for the plaintiff ; becaufe 

raBKINION / ' 

the diawing of freih fam^s, or the infpe^lion of the com* 
tnodity itfelf in bul)c» would have afforded no information 
to the buyer, as to the latent defe^ which afterward ap< 
peered : and therefore it occurred to me that as there was* 
no want of prudence on the part of the buyer, and the 
defeft was of fuch a nature that no infpe£rion of the thing 
could have led to a difeovery of it, the law would on that 
account raife an implied undertaking on the part of the 
feller, that it was ^merchantable commodity, fuch as it 
appeared then to be. But further eonfideration, as 
the fame rule which applies to other cafea tnuft govern 
this i and as in <he only ihftances in winch the fame quef- 
tion has come directly in judgment, namely, in fales of 
horfes, it has been confidered that, without a warranty of 
foundnefs by the feller, or fraud bn his part, the buyef', 
mull; (land to all lofics arifing from latent defebls j^and as 
1 fee no ground' for diftingttlfoing betweeif this* cafe' and' 
thofe ; and no inftanee has been produced in which a con* 
trary rule has been laid down iii refpefk of any other com* 
Tmodity } I therefom concur with my brothers, that thefo 
fliould be a new trial; 


Lord ELLstrabRobcH C. J. then obforved, that as he 
had been concerned in the caufe^ he had forborne taking 
any part in the deliberation with the rcR of riie Court 
but having now:jbiMrd their optnibns, he muft debloire his 
entire concttrience with them in the judgni^ they had 
dcUveied* = 

7 ■ . f 

Rnleal^nte. 
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Castlin o againfi Awbirt. 

'J'HIS was an a£lton on the cafe to recover danjageafor 
a breach of an agrecoimt, which was tried, ft. the 
fitdngs.after laft term, r when a yerdi^ 'was found 

for the plaintifF for 35 7 . fubleA/ to the opinion of the 
Court on the followinj^ cafe. 

The platndff* was employed bf iPde 7 *. Grayfm iA, his 
general agent} ;uadf as an iofuif|ice looker j . had effe^ed 
for his ttfe certaia poUciei of; sflurance mentioned: in., the 
declaration, of the value oF.joeis A That tive plaintid' wias 
under accej^ajices for -for bUls drawn hj Grayfon 

for his oWn. accommodation} add^that the plaintifflhad'a 
Uen on the fatd poUcies to mdemnify himfeif agaidft his 
faid acceptances. That having happi^ned on the 

policies of infurance which |he underwrtiiers had; agreed: to 
• pay, but .which Groj^)S« could nor receiii^ ,wU|^^ having 
the policies to produce^ the plainti^ was hpp%d to, to 
give them up for that purpofe to the defendant, into 
^whofe hands *Gre{^ had St that time transferred the 
management of biis infurance conceme. That feme of 
the plaintiff’s faid acceptances for" theufe of Gn^foti beidg 
then otttflanding' and unpaid, and paTtv^d^rly thevbill for 
181 /. X;/. . menihiilied in the declarattoh ^eadO'ihe hands-' 
.of . one CjjfyTf upon* wh^x writs had, beiti fued .put 
fthongh not then, eiechtedj^S^nd Cr^^^i^Ss the dra%<» 
and ^th»':-pk|AtifF' as acceptpr s 

liver up the policies of they beih]|^>^|hie:pti}pfe- 

curii^ Ife Iwd^ h%^id acj^ptiJBPSfjj^ wlthdiit sm 

indettMiify } shd.tbat'tb^renppa Si ineetx^* was held bci« 
tween; plstj^j^iand ‘defendant and it was 
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■ 

< i8o 2. verballjr agreed between the parties that the defendant 
■ ‘ fliouKi pay into the hand's of a banker 71a/. i a/.- 6</., to 

tgam/i anfwer in part certain other acceptances of the plaintiff's 

IT B S K T • 

exclulire of the bill for 1 81 /. !/.} and that the plaintiff 
Ihould provide 341/. 14 s. 6 J, towards paying one of his 
acceptances for 350/. ; and that the defendant ihould pay * 
the bill of 181/. I/, and the cofts of the a&ion which 
had been broug^ thereon againll amounting to- 

gether to 303 /*} and that thereupon the faid policies 
ihould be delivered up to the defendant* That in putfu- 
ance of this agreement the defendant paid into the banker’s 
hands 7>^a/. 13/. 6d.> and the plaintiff delivered up the 
poUcies to the defendant. . the defendant received 

froih the underwrilters .the^ amount 'of other fubferip- 
tion8(4) . on the ;pdhcies fo delivered up to him. by the 
plaintiff. That the defendant was afterwards called upon 
by the attorney of C<t/er to pay' the.faid 3 o 3 /. for the debt 
and coffs on the bill in Cn/^r’a bands, but refufed to do 
fo} nor had he paid' it at the time this*ai^ion was com- * 
menced } and that .in ccmfequ.ence of fuch refufal the 
.'. plaintiff was airreftedut (he iuit of Cator as acceptor of the 
^ fuftained dan^ages thereby tti. 

the amOiint found hy vthe jury. The queffion for the 
opinion of ^e Court .was. Whether the proniiie of the 
defendant im pay'the faid 303/. due from Graj^n for the 
fald debt ^and cblls^. pn having the policies of affiirance 
delivered to him^p wdt . yoid under the ftatute of fralids } 
or whether, he ^ reafoh of thjc plaintiff’s 

parting witE thti ]^ poUcies dpon which 

the pi^ntiffhad a lien, and wh|ch were lb depofted with 
the defendant ? , 

-(d) film in 

Jifpote* ' ■■ ■ 
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MJ^naffe for the plaintifF contended) that the ftatuce of 
frauds (29 Car, 2. c* 3. f, 4.) was no har to the plaintiflF^s 
recovery in this cafe, as it only applied to cafes where 
there was no conOderation for the promife ; where there 
was neither benefit to the defendant) nor d image to the 
plaintiflT) but only a mere parol undertaking by the one to 
the other to anfwer for the debt ‘or mifearriage of a third 
perfon. Whereas here the plaintiff hating made himfdf 
refponfible by his acceptances for Grajfon to a large 
amount, and having; fecurity in his hands to that extent) 
was induced to part with fuch fecurity to the defendant in 
confideration of his undertaking to provide for tliofe ac* 
ceptances. There was therefore a lofs to the plaintiff and 
a beneficial confideration to the defendant.' The con- 
ftruflion of the ftatute was much canvafled in Piltans v. 
Van MicroPro) . Wilmet J. faid, “ If it be a departure 
from any right) it will be fufficient to graft a verbal 
pvmnife upon" Now here was a departure from the 
plaintiff’s lien on the policies. Tates J. 19 the fame cafe 
faid, Any damage to another, pr fufpenfion or forbear- 
ance of his right, is a foundation for an undertaking, 
** and will make it binding, although no afloal benefit 
accrue to the party undertaking." Here the damage 
to the plaintiff is the lofs of his fecority, the value of which 
has been received by the defendant, if that were neteiTaty 
to fuftain the plaintiff’s right of aflion. , And according 
to Buller J. (ii), it is.^ufficient to fufialn a promife that 
there be either a damage to ^hc pl^lnttiff or an advantage 
to the defendant. The ftatute of ftauds has always been 
confined in its application to collateral undertakings for a 
third .perfon, and whereatthetimethjtt<a%asafubnfting 

1 V 

(/f) Suffte 16Y1, >^73* % TfiptHUf, C54. 

' debt 


x8o2. 


CX^TkiKa 
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^8o 2. debt or duty due by fuch third perfon to the p.irty to 
_■ ' • whom the collateral undertaking made. Thcundcr- 

' . taking muft be for the, debt of another already contra£l:ed. 

M ff y. n y * 

Read V. jV^ (a).' But there was lio debt due at the time 
from Gra^on to CaJIlingt the latter * had ohly, given the 
former his acdeptances> but they were ftill outflanding 
and unpaid. The cafe of Williams y. Ltfer{b) is direflly 
jn point } where abroker^ being employed to fell the goods 
of'^^an infol vent for the benefit of creditors, in order (o 
prevent the landlord of the infolvent from diftraining, 
gave him a parol promife to pay the rent in arrear if he 
would defift: and this was holden not to be within the 
Ratut^ of frauds, inafmuch as the landlord had a Ken on 
the goodsj a legal pledge, the parting with which was a 
good confideiation for the promife. So in Meredith v. 
Zbort (<.'), the delivering up to the defeiidadt a note given 
to the plaintiff by a third >perfon was ruled to be a good 
confideratiott for afprOmife to pay the amount : ..as in 
Xsttf’8cafe(d}, a prOmife' by a'mird peffoti to the (heriff 
to pay the debt, if he would re (tore the goods of the 
; debtor taken in executidn^ yraa ^ 

' Gihhs^ contra^ cofitended' that the- promife was void by 
the ftatute of frauds i which did not merely avoid parol 
' promifes by a third pwfontto jpiy thj^'^d/ 'of anothe but 
alfo ra o*ywer for. Ws'i#^S# or;'^ This^^i^,if 

not a promife to pay tiin ^Iffing debt, was at leaff a pro- 
mife by the defendant t^-^illwer for the defauU^r 'mifear- 
Wegv of m abt li^emmfy the plaintifT 

for his a^eptances wheh due a|id vi^re paid 

(t) ■<S4/lV;ai5* - 


by 
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by him on Gra^on^s account. The plaintifF win bound to 1 802. 
pay his acceptances when due t when paid, the amount ■ 

■ • . ... • . . .C'A*yHNO 

would conltitute a debt from Gray/on to him ; and this is 
a prornffe by the defendant to pay that which Graffan \ 

' would be bound to pay ; that is, provided Grajfon hlmfclf 
did hot difeharge the obligation. It is no anfwer to , fay , 
that if there beu djreA conGderation palling between the 
plaintiff and the defehdant;iv though with reference to the 
debt or default of a third perfon, it takes the cafe out pf 
the ftatute : for then the ftatute was unnecefTary and nuga- 
tory; for even before the ftatute there muift have been 
feme ^conhderation palling between the parties to fupport 
the promife, otherwlfe tt was nudum pa£lum : the ftatute 
therefore muft have been intended to attach on .cafes ' 
where there was fuch a conllderatlon : but the conftruC- 
tion contended for operates as a repeal of it. The only 
cafe which prelTes agaitift thedefendsnt is that of Williams 
V. Veper {a) % which however is diftinguilhable from the 
present : for there if the landlord had a£tually diftrained 
the goods and fold them, it would have been a fatisfafftiqh 
«and e.xtinguilhment of the debt as between him and the 
tenant. While the lat^lord held a C0m]peten.t diftrefs, he 
had as it were a ^c»l property , the goods, add could 
have no other remedy for his origih^^ The 

promife then by the broker was a ^w debt, and ndr a 
collateral undertakingrfor the debt or default of antnl^. r 
At the time when new ^nfidetat^n attached between; 
thofe panics, the old |[ebt of thf tepi^jt Was extingttiih^ ; 
whereas here, after the promile by the defendant^ the : 
plaiutiff ftUt had bis remedy Grayfin. [Lavi^ 

rtne* J. Yc^i argue as if the lahdldrd there had made ah 

■ 3 lW6* v! -. V'CKi-' 

, ■ ' v aiftuai 
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V i8o2. actual diftre($ ; but he had onljr gi^eii notice of his inten* 

"* t'lon fo to do. Lord ElUnhormtsh ^ : The mere aereement 

CitsTLitia ® . 

eg«i»ft With the broKer there not to diflrain would not eftop the 

'^*“"*^* landlord frbm afterwards diilraining upon the tenant.^ 

Then if that cafe were not decided on the ground that the 
landlord had relinquiihed his principal remedy againft the 
tenant, it cannot be fupported at all, being in diredl con- 
travention of th6 pofitive words of the ftatute. Gray- 
Jon*s debt is (lilt due, and he is ftill anfwerable for it to 
the pluintidPv and the defendant can only he liable upon 
his undertaking, becaufe it is the debt of Qrayfon. In the 
cafe relied on Afiotf J. confidered that ihf gtodt were the 
debtor, ‘and that the broker was not bound to pay the 
landlord more than they fold for ; and on that ground 
; alone he agreed with the reft of the Court. He alfo re- 
ferred to Cbater y. Bieiflt {a) to (hew that where the old 
debt remains, no hew or additional obligation wjlt take 
the cafe but of the ftaihtte in refpebt of the original de- 
mand. 

' : X^TdEixiwiBORotiQH C. J. at the clofe of the argument, 
obfervtng that there wara< count for money had and re- 
ceived,.&id, that the plaintiff waa entitled to recover upon 
that count, even upon the girbahd fuggefted by Mr< Jufttce 
A^pnxa the cafe v/X^r$ for the defendant 

had received money; fo^ a much. 1^ from the 

under- writers ttpundhe policies. His liordfliip.a£terward8 
. continued;:-:' 

> I am clearly ofopmlbo, that thisis neither an under- 
tahing for the debc^ daih|hlt, or. nn of another 

wkhin the ftai^e*Xr^ for the but ra^ 

•- . ■-■'i. '’ thet 
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. tlier fer the credit of another; for when the protnife was 
made no debt was incurred from Cray/on to the plaiiitifF; 
therefore} if at all within the ftatute} it mud be for the 
default or mifcarriage of another. But fee what the cafe 
, is ; the plaintiff, who was GrayJon*s broker, had policies 
of infurance in his hands belonging to his principal, which 
were fecurities on which he had a lien for the balance of 
his account ; and on the faith of . thefe he agreed to ac- 
cept bills for the accommodation of his principal. One of 
thefe bills became due, and a£lions were brought againd 
the plaintiff as acceptor, and Grayfon as dravver: 

and it was defirable that the policies (hould be given up 
by the plaintiff to the defendant, in order to' enable the 
money for the loflVs incurred to be received from the 
.under-writers ; the defendant undertaking, upon condi- ' 
tion the policies were made over to him, to fettle the ac- 
ceptances due, and to lodge money in a banker^s hands 
^ fo.r the fatisfafkion of the remainder as they became due. 
The defendant then procured from the plaintiff the fecu- 
rities upon the faith of this eogagethent ; in entering into 
which he had not the difeharge of Grayfin principally in 
liis contemplation, but the difeharge of himfelf. That 
was his moving confideration, though the difeharge of 
Grayfon would eventually follow. It is ratlier therdore a 
purchafe of the fecuritic's which the plaintiff held in his 
hands. This is quite beGde the mifehief provided againft 
by the (latutt ; which* was that perfbns fliould npt by / 
their own unvouched undertaking without writing eliarge 
themfelves for the debt, default, or mifcarriage of ' another. 
In the cafe nf a bill of exchange for which feviefal perfons 
are liable, ifrit b^ agreed to be taken up and paid by one, 
eventually others maybe difehargedi'and the fame ob. 
jeftion might be made there : but the moving cpnGdera- 

* t . : , tlo.n ; 
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tion is the difcharge of the party himfelf, and not of the 
reft, though that alfo enfucs. Upon the whole therefore 
I agree with the deciGon in Williams v. Ltper to the full 
extent of it : I agree with thofe of the Judges who thought 
the cafe not within the ftatuteof frauds at all: and 1 alfo 
agree with the ground on which Mr. Juftice AJlon pro- 
ceeded, that the evidence fullains the count for money 
had and received. 


Gross J. I agree with the cafe referred to on both 
grounds, and think it would be improper to over-rule iu 

■( 

Lawrence J. This is to be conhdered as a purchafe 
by the defendant of the plaintiff’s interefl: in the policies. 
It is not a bare promife to the creditor to pay the debt of 
another due to him, but a promife by the defendant to 
pay what the plaintiff would be liable to pay, if the 
plaintiff would furnifil him with the means of doing fa. 

' I ■ 

Le Blanc J. This is « cafe where one man having a 
fund in his hands which was adequate to the difcharge rf 
certain incumbrances } another party undertook that if 
that fund were deUrerpd up to him, he would take it with 
the incumbrances: t^ therefore has. no relation to the 
ftatute of frauds. . 

Poffea to the Plaintiff'. 
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Lee againft Clarke, in Error from C. B. 



zi!U 


JN debt for a penalty on the game laws, the declaration in an aSioa on 
• Hated that "Daniel Lee^ within the fpace of fix calendar th^dccUntion 
months next before the commencement of this fuit, to wit, done 

on the 21ft of January 1801, at &c.j un\jiw fully ufed a orTa*u. 

certain engine called a fnare, to kill and deftroy the eame 
of this kingdom, he the faid Daniel^ not being then and Watiu^ that Ay 
there qualified by the laws of this realm, nor having any ml action accru> 
lawful authority fo to do •, whereby, and by force of the Jla^ furtitirm?whli« 
tute in that cafe made and provided ■, an adlion hath accrued glven'lIy^Joe'iH. 
to John Clarke, to demand and have of and from the faid of aa^,n to 

Daniel five pounds. Plea, nil debet. After verdict and 
judgment for thffe plaintiff below in C. Jff. a writ of error 

* lecord wjs euti- 

was brought in this court, and the following errors af- of ^ 

figned -1. That the fuppofed offence is not alleged to the faa was laid 
havC'been .committed agaiuft tire form of any ftatute or 2ift*of/.^u«y 
ftatutes, not being an offence at common law, 2. That th*e*refuro'orth« 
the fuppofed caufe of a^ion is alleged to have accrued to hXe b«n at 
tlic^laintiif below, by force of the ftatute in that cafe "" 

' January, and in 

made and- provided ; whereas the fame accrued, if at all, f ppr-r-i 

rt tv> be commune- 

by force of fevcral and different (tatutes, made in different ed bci re t)ie 

r 1 > ' caufe oF action, 

feluons of parliament, and not by any one ftatute* cgnirary to the 

3. That the plaintiff below commenced this fuit agaiiift dccSon • fudt 
the defendant before the caufe of aflion mentioned ac- ground'of eiro!^ 
crued. 4. That the caufe of a^ion is therein ftated to 
have accrued within fix calendar Ittonths next before the *‘^**®” withi iiix 

- - , months artcr the 

«« committed, (by which muft be undcrftuod lunar monihs,) and the declaration aver fucti fact 
within fis calendar moniha before. It ii no error; as it will be prefumed after vcidi£t that the 
waa proved wichio due time, notwichftanding fuch irrelevant allegation. Semlfle ihata de::i;tr»iioa 
for a penalty on kiilTne- ^ame m an action brought Car the whole penalty on the (lat, a G, c. 19* 
/• 5. ai^ prior ftatuues heed not allege the fa£l to have been committed within two term^ before 
the adion commenced, according to ilat. %6 C. z. c. 2. the Hat. 2 Cr- 3. having allowed 
fix months. 


VoL. II. 
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commence* 
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coihittiixicjcfticnt of the fiitt } wh^^as by law an a£^ion 
upon fuch .eat^fe pf a£l;ion Qpght*^d.b<$'brotight within Ox 
/vxrar inpnt^ n<^t after, ifc.^ g. It iit^aot averred in the 
dectaTatloo ' that^-th# :|i 3 amti 7 below commenced hie fuit 
before the e.n4''bf ^he/ fep6hd term after the fiippofed of- 
. fence committed, hfor, 6. That he was the firft perfon 
who fued the defendant for the daid penalty. 


Dampier for the plainttjSr in error, i. KoofFehce-is 
'' 'ftatcd at common lawi nor averred to be done againft any 
ftatute: It is only fatd that the ftatutc gives, ^e adlion. 
Now tbe'datute w'hich gives die "action is not 'the fame 
whi^h conftitutes the offend. The penalty i?; given on' 
fammary convifition by the l^atutes ■ 5 <•. 14. and 
xQ Ann^ f. 25. 'llien the flat. 8 Geo. i^ c. 19. gives an 
a£lion to a common informer to recover half the penalty. 
And lallly, the ftat. 2 <»«>. a. e. lO- / 5* gives the whole 

A , ' ' 

penalty to, the informer^ which is now fought to_ be re*- 
covered. Tberefpro .the pre font . a£lion is founded iirpart 
upon all the (latutes. .Ad^atute niay for a thing a£don- 
. able at comnion law give an aftion to another than the 
party who could have fa<§d atcoinmou law 4 as intlte'^afe 
of the afitgnec of a bail-bond, and in the cafe of a repler 
viii bond : but here the offence, which is not , aQionable 
at common law, is not averred to be fo by ^tute. - It 
ought to have been alleged that the thing dorte for which 
the penalty was given was againft the form of the ftatute. 
Eorm^erly it Was hplden tiecellary to recite a (f^tute where 
it created a new offence; CVw. Dig, a^Wh od ftat. G. t‘- 
though now it is deemed fufficiedt fer^f he declaration to 
ftiew a cafe within the ftatute : but ft^^t;:mu^ conclude 
centra furmam ftatuti, i i 

doti could never lutye wrireA'in m^^^^Sf ^wKe^e^ 

, concliiTion 
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cbAelufion iKbaltthavc been cdnira formattii) - 
ku 

"'A 

ill 

nalty in this cale; and tix^ddiher T^tuiifls giveihb'a^tbh^ai' 
no# framed, viz. the ftat. 
tion |<d the informer for half the pieii^y,’ and /the 
Gf0. c.' tg. /. aHuming that the a^ioli'is given by 
the prtor'ftattite, enables the^infbrmtr td'fitc fot the whole ■ 
penalty : but the provifidns aire not tncdrppr,at'edi 'as they^ 
are different with;rcrpc<9t,to' cofts : therefore the penalty'^'^. 
and the form of afliun being given by different lltatuteSj ' 
the conclufipn ought tohave been again ft the form of the v. 
ftatutes, and not of atjy fihgte ftatutc : accor<.hhg tb; .ip/ng» 

/ty V. Afocre {h), and Broughton v, j^sorr^c)^ and ^dthot'orf 
cafe there cited. 3. The fuit appears tb have Commenced 
before the calife of a'flion accTucJli , The record is genc*|’ 

' rally of HU. 41 Geo. 3. and the day lajd is the arft Jam^ 

'wy 1801, whereas tlte return br the Capias 'ihuil have 
been at la'teft on the ffrft return jb£ the’ tCrm, namely the 
aoth yattuary, the day before the caiife of af^icin is alleged^ 

ThiradYion being eommcnced ini’ ,C. iS. ^ in 

Pugh s. Rohin/ou [d) does not apply f ^fbri’tlie caufe of ac» 
tioh mlift in this cafe precede the retuwi^pf the writ. 

4. The offence is alleged to have been cornniitted within 
fix cdlendair months before thccommencvmvntof the fuit j ■ 
whcrcas the ftiac.’a Gre. 3.,.*. *9* / 5. mentijjniog mpnth^ j 
generally, muif'bc taken to mead months j and', 

therefore, cohfillent with this averment, which atone the 
plaintiff was bound., td prove it nifi jprius, he may' have 

{aj (i^) 0«, ISjc 750.’. ■ 

. ■ Aaa HiedL:^ 


torum { foif in either cafe it wb»ldjbayei|bcii?iii futplaifagei / ’ 
■ ■.pe.n'al ’aflfoh requires .nearly (In 
d?£lmcnt{rt). ' 2i The two atufbs bl pc--* / 
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’ 1802. Aied coo late. And the averment cannot he rejc^ed as 

■ furplufage ; becaufe the a£lion being founded on a (latutey 

tgmnfl the plaintiff miift aver every matter requifite to entitle him 
ta £mr/ *o adlion. Com. Dig. adlion on flat. A. 3. College 

of Pbjftcians v. Bujhy 4 Mod. 47. {[Lord ElUnhorough. No^- 
withflanding the allegation, that the offence was commit- 
ted within flic calendar months, &c. yet if it M'erc not 
committed within the time preferibed by the (latute be- 
fore the commencement of the fuit, the plaintiffmuA have 
been nonfuited. EatvrenceJ. The time having lapfed 
would have been evidence for the defendant on the plea 
of nil debet. The argument goes the length of affuming 
that if lio time whatever had been alleged, it would have 
been fuiEcient for the plaintiff at nifi prius to have proved 
the offence committed at any time before the a£tion com- 
menced.} which cannot be pretended.] It might perhaps 
have been requifite, if no time had been alleged to have 
proved the offence committed within fix lunar n^qnths 
before ; but there being a direft averment of another pe- 
riod, it would have been a fufRcicnt anfwer to the ob- 
je£iion, if the proof had referred to a period beyond the 
fix lunar months, but within the fix calendar months, 'to 
have faid that the plaintiff was only bound to prove what 
was exprefsly alleged } and that the objeftion, if any, was 
open upon the record. 5. it ought alfo to have been 
averred, that the a^ion was commenced before the end 
of the fecond term after the offence committed, to which 
' period it; is limited by the flat. a6 Geo. 2. r. 2. ; and though 
the flat. 2 Geo. 3. c. 19. fays within fix months, yet that 
would not in all cafes extend the tinric given by the for- 
mer flatttte : fo that the latter ordy operates as a repeal 
pro tanto } and both flatutes are flill in force, and mud 
be taken to have limited the a£lion to be commenced 

4 within 
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tSoa. 

Lex ‘ 

Ct AKlCX* 
ia £nor* 

• /jPearf contra. i. In an n£Ilon on a penat ftatutCt it 
is not neceflarjr to aver that it is contra formam ilatuti ; 
it is fuffictent if fo much be dated as brings the cafe 
within fome public datute. ' As was faid in Coundell 
V. John {a)t that ** where a datute introduces a new law» 
bjr giving an a£lion where there was none before, or by 
giving a new a£Iion in an old cafe, the ptaintiiF need not 
conclude contra Formam datuii : but if a datute give the 
fame action, with a difference of fome circumdances, as 
double damages, &c. the plaintiff' mud either conclude, 
contra formam datuti, er make his cafe fo particularly within 
the Jlatutcy that it may appear to be fo’* ,In another re- 
port {b) of the fame cafe, Xiord. Holt is made to; fay, ** If 
no aAion lies at thd common lliw^ and yoO may have an 
a£Iion by a general datute then if you bring yourfelf 
within the delcciptlon of fueh datute, you need not con- 
clude contra formam datuti: fO it was agreed in the year 
1656, when Roll and Newdigate .tit here/* The cafes 
cited contra are indldments or. Woimations, which 
differ from the prefent. But if it be necefftry to (hew, 
that the a£lion is framed on a. datute^ the conclufion 
here, **" whereby and by, force of tbe^atute in that cafe made^ 
ah aff ion hath accrued,** &Ci . is |u%cienc for that puy-. 
pofe. a. The a£fion given to this plaintiff to fue is.onfy 
by datute j and therefore the conclnGon in the fiiign^ 
jar nomber is proper. The penalty indeed was created 

(if) 505* tlM I Ikrtfmt ' 

Aag ’ by 
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within Gx months, provided it do not extend beyond 
two terms. The words in the lad datute are negative 
words, and not words of cxtenGoti. The 6th error is 
not material to be inGded on. 
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by the flat. 5 y^««. } but the pktinttfF fues only upon tb« 
flat. 2 e. 5. , Would you have 

been iatifiHed to kiive added tlut datute.after the averment 
in the count ?J 3.. There 13 a jpofuive allegation that 

• the fa£l was conamitted before the commencement of the 

fuit: therefore at moll there U , only a repugnancy of date, 
which is no error, but may be rejetSted (as furplufage. 
jiJams V. Coife, ptS. . 4. - This .error- alRgned is 

repugnant to the lall, i for as that. Rated that the fuit was 
commenced before the eaufe of aflloii accrued, this is 
that it was nut commenced fopn enough after thecaufe of 
a^ioh accrued } for that it is only alleged within Hx ca- 
lendar months, wheyeas it (hould. be., brought within fix 
lunar months. But the anfwer already given by the court 
is fuflicient : the allegation itfelf Was unnecelTiry, and 
may be rejc£led : and after verdidl the court will prefusne 
that the fa£l wiis-prove.d within due time. 5. It was not 
neceflary to, allege^ the ;a£tion commenced within two 
terms, as weU -aSvIi^ months, which is the period allowed 
by the laft (latut^vi but at any rate the anfst'er lad given 
will ,ec|U' 4 lly apply to this pbjeifj^ion. 6,' If this pluintilf 

* were not the .iirft . who .fued for the pchalty, that lliouid 
have been plcaded 4 » bar. . 

Lord Etr,BpjBbRooGH C., J. To fomc of the errors af- 
(igned an anfwer -has .ahready be^w given by the court} 
fifeh as thdf«J%iWi refpe^ to tim of the time, 

' Within which commenced* b^ng Rated to 
be withiO‘ fix vfe/|m.d^ mcfUths* and not 

Rated 'to be within two terms.' The Allegations were not 
ihatcrial i ’dhd wc cannot now prefume that the fact: was 

' tioti provdil to h.ive happened within thp time prefcribed 
by law for the commencement of the fuit. If alfo Rrikes 

' S 



339 


IN fHK Fortt-second Ybar OF GEORGE III, 


me that there is no weight in the third error afligncd. A 1802. 

repugnancy of date on the record is no error : the court • 

.• * I,rr 

wijl fuppofe that the caufe of action exifled, as it is aver- 

red, before the a£lion was commenced. But I cannot fo ih Error* 
well difpofe of the fi'.ft error, that the olFcnce for which 
the penalty is given is not alleged to be again (I the form 
of the ftatute ; it being clear that this was no oflfence at 
common law, and only made fo by the ftatute. Stich *an 
averment has always been confldered necclTtry } otherwife 
the cafes alluded to, which turned on the diftindiion be- 
tween fiich averments in the lingular or plural number, 
according as the offence arofe out of one or more ftatutes, 
could never have arifen ; for the anfwer would have been, 
that either was unnecefliiry. The only authority which 
feems to bear the other way is that referred to in Sulkeldi 
but that was not a penal adfion. It does not diftind^ly ap- 
pear hut that the 'fubjedl: matter might have been, a ground 

for an action at common law.' But at molV, it is an ano- 

« * 

malous cafe, againft the current of authorities. Alfo as 
to the fccond error, it might admit of confidcrablequcftion 
whether it fljould not have been laid a gmn ft the form of 
tfic ftatutes,^^liere the right of aiklori' is' given by more 
than one llatute. What was faid by J, in,; 

Owen 135, Is an exprefs. authority iu point to this pur- 
pofe : ** If a ftatute- doth prohibit a thing, and another 
ftatute, give a penalty v there hport an information upon 
the penalty , Both ftatute* ought be recited,' and to cori- 
ciude confrA' fprmam ftatutorutft bnt where the ftatute, '' 
ispuly revived,, it is otherwife.** However: I db'not pro-' 
ceed on this phj^ion. I ?eft on the firft, that in att ac- 
tion for a ftatute penalty by a epnamon informer, as well 
as in proceediitg^^^SmdiSment or ' information, it has 
been invariably liolden t^at the mull be aileged to be- 
'it-:'-' ' A W 4 .done,' 
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done againil the fprm of the ftatute. Some or all of the 
Uatutes referred to are efiential to the maintaining of this 
a£lion ; and. I do not fee fuch circumfliances ftated as 
brings the cafe within any of them, without alleging it to 
be againft the form of the ftatute^ 

Grose J. 1 have always underftopd that it was ne- 
ceflary to allege the fa£lt to be againft the form' of the da- . 
tute In the cafe of penal actions as well as indictments* 

Lawrencb J* As to the fird error afligned, that the 
count does not conclude againd the foroa of the datute, I 
have always underdood that to be nectary in thefe cafes. 
In the <;afe of indiftments, to which this bears a clofe 
analogy, there is no quedion but it is fo (a). The reafon 
of which is, that every ofFerice for which a party is in- 
dicted is fuppofed to be profecuted as an odence at com- 
mon law } unlefs the profecutor by reference to a datute 
thews that he means to proceed upon it : add without 
fuch exprefs reference^ if it be no odence at common Iaw„ 
the court will not look to fee if it be an offence by datute. 
This rule is laid, down in Ji)offriaa JP/acitandi, 332. (a book 
which has always /been admitted to be of great authority 
in pleading^ and wits often' quoted by Lord C. J. 

that if an aClioli be brought on a datute, the plaintiff 
f* ought to rehearfb the.l^^ and fay that the 

** aCIion is byo^il^t cdntri foitdam datutii* For which 
i$ cited the year, bobk 4^ 26. But it is contendbd^ 
that the iroucluffon liere, Whereby at^ by force of the 
V datute an aCIion %i^h accrui^^ the 

t|vaht of ths oth<w -i^egation* : If ii' IxidliAd ^atuits in 

’ . . fhe 
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the plural number, perhaps that might have done : but it 1 802. 

certainly is not fufficient with reference only to the flat. "Tir*" 

2 Grp. 3. c, 10 . i becaufe that alone would not fupport 

the a£^ion. As to the other obje£lton, upon the repug- ta Errot. 

nancy of the declaration being intitled generally, &c. that 

might, I think, be gotten rid of as furplufage. It is no 

error. 

Le Blanc J. 1 do not fee how the firft obje£lion can 
be gotten over. The praAice has always been to have 
fuch an averment : and a contrary determination in this 
cafe might let in a laxity of pleading not only in civil ac- 
tions, hat alfo in criminal proceedings. 

Judgment reverfed. 

The next day Lord EUenboreugh faid, that the Court 
had looked more particularly into^ the cafe of Coundelt or 
Kendall v. John, which is reported in Salk. ^p$» .Hole 
Kip. 6 yi--S* and Fortef. 125. ; and upon comparing 
them, there did not appear to be that incongruity between . 
that cafe and. other authorities, which they had at hrft 
.sipprehended. In HoWs Rep. 6 "^^. the Chief Julltce on 
finally giving the judgment of the Court faid, I do 
** agree that you need not in an a£lion on the ftatute 
** conclude contr^ formam flat. : but you mud not fay, 

** de placiio iranfgr^tonit fuper cafumi you muft fay, 

** de placito tranfgrelllonis et coniemptns contra formant 
fat. : and bring yourfelf within the defcription of the 
<* ftatute.” And in jRrp. Lord C* J* Hv/r is 

made to fays You need not recite the ftatute itfelf if it 
s* be a public law, if you bring yourf^f wiUiin the law : 

** and if you dU.j^ conclude contra formam ftatuti, you 
** muft fhewit alt ^ bf cotUlU#ng vde placito tranf- 

^ grelGonis 
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•* fjtKioms et-conicmpius.*' It appears therefore to have 
been the ultii«ate opinion of the Court that in all trafts 
where the a£lion is' founded on a (Vatute^ it is neceflary in 
fomc manner to lliew that the oiTence on which you pru> 
cecd is an offence againft the ilatute. 


May Siij. 


Tht The Inhabitants of the WcR 

Riding of Yorkshire, 

^ N indictment againfl the defendants for the non- 
repair of a public bridge (which was removed into 
this court by certiorari) charged, That a certain c^tmmon 
public bridge called J^oce Gate Bridge^ Kejb- 

Beck Bridge^ (ituate upon a certain rivulet callt-d 
Becht at: the parifhes of Skipton and I'twjlon in the Weft- 
Riding of the county ofl'ori, in the King’s highway there- 
leading from the town of Sktpton^ Sic. in^ through, and 
over the fcveial townfhips of ^c. to the tovfrn 

oi \A ' in the fame riding, ufed for all his majelty’s 
liege fubjeds on foot, and on horfeback, - and with their 
carriages, &c. oti the 22d of &c. was and yet ii 

very ruinous for., want; of repairs, &c» again ft the form of 
the ft;itutes,‘&c, aiul4^gainft: the peace, See. And that 
the iuhahifants of tlift-^^ft-Riding of the county of I'ork 
aforefaid of right o>%ht; t6 repair . ;aiul amend the faid 


The county or 
Ktdmg is liable 
to the repair of 
9 bridge built by 
uuilecb uiicicf a 
turnpike 
then* being no . 
fpecul pioviPijn 
ftj*r exontiaiihg 
them from the 
■ ieoinhsion Uw 
•hi^ity, oi trjnf- 
. .furring ir,ro 
oihtrs; though 
the trxiilees 
weic cn4l>!ivi to 
rdliic toil * f /l' iiiC 
I'ufpcrt ofilisS 

Vii.lvlt!. If. I 

bitdgc h r oi 
public ufility, 
and ufid by the 
pobliCy the p'»b- 
ijv murt repair 
if, though bu’i't 
by an iodivdu : 
a'lfcr if bo'U l>y 
.him for hi* c,vii 
benefit, and fo\ 

but puWic *'* 1 '- ruinous bridge when ^fed fd' often j»S need requhres it,' 

«>««?*'* 'I'o this the tkfewd^ts' pleaded, Uia^ after >be making 
iVp^s?fe*ww* certain a£t;of ^fliament in the t 7 6i>e,,3; 102.) 

io.tit^fdj- an a£l for repairing arid i^'iden|(lg ‘the road from 
*bk»i«nu)- ;the town of to tlie turnpike- VoadTeadioc from 

Alice i and <0 it ^ 

l« if built c- 
iOUTdblyi in an 

imf^rfcc> OI inettnvenif 

uncductly oiii tW 


rdf to jfii/ipe/t, oeSr tHeSpwnQiip of Bi/tm with 

lirr.t wtili a vW« to.wisi^^di* oau$ oftsbiilUms or vtf>ai<lns it im- 


//arfitw- 



345 


IM THE PoRTY.SECOND Year jof GEORGE III. 

Harro^gaU^ and from thence to cotnmanic;»tc with the 1802. 
tbad leading from Knareihro* to IVetberb^ in the Weft- .Jr“ ’ 
Riding of the county of to wit, on the x'fi December af/u>ji 

The lohabitanti 

X779> the faul bridge in the faul lAdiclment memioneq, oi the w. R. ot' 

the fame being and confiiHng of one aix;h made of ftone ■»*»«• 

and timber, was livfl dirt iled wxxi made bv tiie order and 

direflion of cert.'in truih esin the faivl acl of parliament 

named, in p-urfitanoe of and according to the direiftious 

in the faid adi in that belt af co'ntainct!, and tor the pur- 

pofes in the faid a£l in that , behalf jncmioned, in and 

upon the faid road in the faid mentioned ; and that no 

bridge had ever been there ereeXed or made before tlie 

time ot the making of the faul bridge in the faid indii^X- 

nrent mentioitedj &c. To this there was a dqmurrcr. 

Hclroyd In fupport of the demurrer. The county at 
large is primd facie liable to the repair of all public 
bridges within its limits, in the fame manner as parifltes 
are bodnd to ref»alr all public ways within their diftri£f, 
unlefs they can flic w a legal obligation on fome other per- 
fons or public bod ids to bear the' burthen. This is moil; . 
explicitly dated by Eord CVife (a) in his comment on the 
ftat. of bridges, 22 8. c. 5. which was made in affirm- 

ance of the common law. The matter ilatcd in the plea 
Is no anfwer to the indiflmcnt j becaufe though the bridge 
in queftion were built by the trqftees, yet the law not 
having impofed on them the burthen of repair, it iiecef- 
fatily devolves on the county i for the demurrer admits 
that it is a cbirtmott public bridge u fed for all the Ring’s 
fubjefls. ' If indfed a miller make a new bridge over a 
new cut of watir A// own profit ^ the county ftiaJl not be 

' ‘ I • bound 
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1 Sot« bound to repair it^ though it be iifed by the public } ac- 

TWKinc cording to i Roll. Ahr. 568. But there it does not appear 

agaiufi to have been made for the common benefit t and the fame 

TIms iDhabitantt . _ 

•f thew. R. of book recognizes the general law. By 13 33. it ap- 

YokxsHiKx. others than the inhabitants of the county can 

only be charged ratione tehurx, or by prefcription in the ' 
cafe of bodies corporate* oy as it is faid on account of 
taking toll or otlljer profit V but this Igitter muft be under> 
Rood of toll claimed by prefcription or grant upon con- 
dition of bearing the bunhen of repair* and where the 
party takes fuch toll for his own profit j which does not 
apply to thefe truReeSy a^inft whom no indiftment will 
lie for non-repair. Nor could they by any mode be made 
perfonaliy liable* or be made to lay out any thing beyond 
the amount of the tolls received ; wherefore if the ex- 
pence of the' repair wanted exceeded that fum* the public 
would be without remedy, unlefs the county were .liable. 
To an indid^ment againR the county of Middlefex for 
not repairing bridge (e)* alleged to be« an an- 

cient bridge* the defendarits protefting it was not an 
ancient bridge pleaded that it was lately ere£ted by the 
King for the benefit of his mills : and judgment wasgivCit 
for the King $ though Tt do not exprefsly appear whether 
upon the form dr nwii^bf the plea. In R. v. tho County 
Ner/i&^ -^ttcnhey-CSenera^^ cited a cafe where 
it was adjudged* tha,i. if a private perfon build a bridge 
which afterwailds he^mes . a public convenience* ' the 
' county is bbuird to repair it. So R\ v, JBucknal{c). The 
. . auibbtitiek on this fubje^ were all confidered in R«x v. 

’ _ Ri 1 ^Tof!lifl^e{(i)f in the cafc. of bridge* 

Cr#. C*r..j(5s. flWit’t.Rfjf.' j4o. 
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where to an indi£lment againft the Riding for the non- 1802. 
repair, the plea ilated that there was an ancient foot bridge ^ 

over the fame ftream which the townfhip of Glu/hurrte, 
who were bound to repair it, took down, and in lieu ofcheW'. R. of 
, thereof erefied tlsys carriage bridge in qucftion : and all 
the Court held the Riding liable to> the repair on the ge- 
neral principle above Ilated by Northey. That cafe has 
been uniformly a£led upon ever fince } Snd in particular 
in the indance of Lun/bech bridge, upon an indiidment 
tried before Mr. Judice Bullet on the Northern Circuit. 

If it were otherwife the greatell inconvenience would 
enfue y for the fubje£ls at large cannot know what parti- 
cular perfons are liable to the repair of public bridges : 
they can only refort to the county in the drd indance, and 
they mud be liable unlefs they can {hew fome other who 
is fo bound. He alfo referred to feveral claufes in the 
particular adi in quedion. 

Lamie contra admitted that the dat. 22 H. S. e. 5. was 
in aiErmance of the common law but faid\it was to be 
colleded from thence that the . liability of the county to 
* repair was confined to ancient bridg.es, the origin . whereof 
and by whom built and repairable could not eafily be 
traced, and therefore adbrded. a prefumption that they 
were originally public works. It would be prepoderous 
to fuppofe a law by which every individual might, by 
ere£ling a bridge over which others pafled, occafionally, 
thereby bring a great burthen on the public, not merely 
for the reparation, but in many indances for the entire 
rebuilding of it. If it had been fuppofed, that at any rate 
if the bridge were of public.utility the. county were bound 
to repair, ^was nugatory to dire£l tlie magidrates, as the 
the datutelme^ to inquire who were bound to the repair. 

•Again, 



Again, who is to dectifo^ or by what tale, whether a btidgd 
' ■ ’ be of pobltc Utility or not. ■ If a new bridjre be fo built 

The Ki.vo • : ■ 

^ as to occupy the whole highway, the public hare no choice 

Th? Inhibiuntai ^ - 

; of the We Re of whctlicr they will uie it pr not if they p^fa that way ; al-^ 
yoaxsMiRa. perhaps it were not defired* and the pafiengerS 

might have palTcvl as well .without 'lt : or the public would 
rather have fuffercd etreri a'/tirifling ' inconvenience than 
have incurred the burthcii of repaiir.. The general rule 
contended for wiir have Jtl^'efTcft of fubfi:ituting the w'ill 
or caprice of any private individual in the- place of the 
public difcretion. T"he palTage iti i Roll, Abr, 368. is 
agatnll the principle contcndcd\lFor e contra; and fO is 
13 33. which fays, that he Who has the toll ought to 

It and to the repair ; vvliicH comes nearer to the prefent 
cafe thaVi any other Shthority : for by the^'£t in queftion 
the tolls which are colfcfted on this road are vefted in the 
truflees, by .whom tlve’ bridge was buih, for the very pur* 
pdfeof keeping it in repair. The Gltijfburue Bridge cafe (a^ 
is dtftttiguilhable frqm this; for that was found to be of 
. pwW/V »*■/?/>•, a ^ well as epnllantiy ufed by the public; 
and what is ftiU more important, the jalticcs of peace in 
Qaatter Sclhoos, who arc the truftees fer the county in 
this refpcf?, fignified the publiO^iifient. to its ete£iion, by 
contributing to the expence, of it put of the; public (lock; 
it may therefore be laid tm have been erecled by and for 
the benefit of the cenuity t in Which cafe.they could not 
difchiiTjge theoafclves by any .pr«ftcll .from the burtberi of 
.future repair attaching on them by law. . In :anothcr re- 
port of the fame cafe (i) great ftrefs ^ laid on the f3<SI of 
• ati!tty>; it is^f^ crite«* 

.ribn^ ' ThetP,was no neccffity^w^travcrfc that thw was » 

C*) S ' (^) 

J--:'- ■ ■■•.-V ■common 
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comn^aon public bridge, becaufe the plea fliews that before 
1779 there was no bridge there; and therefore unlels the 
county are bound to repair all new bridges cre£ted by any 
perfons, which the public may happen to ufc; they cannot 
^be liable in this inllance.. The l^ang forth Bridge cafe (a) 
did not eftablilh fo general a poi[ition ; for that turned on 
the form of the plea. And it was adnaitted by the Court 
in the Glujburne Bridge cafe (i), that if * man ereAed a 
bridge principally for his own benefit, though collaterally 
of benefit to others, the public had nothing to do with it. 
He alfo argued upon fame of the particular claufes of the 
a£f in quefiion ; particularly that the claufe providing 
againfl; fhe difeharge of any Riding, Sec. or private perfon 
chargeable with the repair of any road or bridge by rcafon 
of tenure, or by any attcient ufage^ or cujlem^ mull ne- 
cefiaiily refer to bridges antecedently built ; fuch ancient 
bridges as were intended by the flat. 22 H. 8. 


i 802. 


The Kikc 

The inhibiuntifc 
ot the W. R. gf 
V0KR6MZJKJC# 


''tlolroydi in reply, obferved, that a bridge built by tlic 
truftccs of a public road; under an a£k of parliament, 
muft be takeii to be of public utility in point of fa 61 . 
.Titat if a bridge built in a public road by an individual 
were not of public utility; but detrimental to the public, 
it would be indictable as a nuifance ; and that would be 
matter of defence on the trial : but the demurrer, by 
admitting that it is a common public bridge ufed by all 
the king’s fubjeds, has admitted its adoption by the pu- 
blic and its utility. 

Lord. ELLRKRhKQliGH C. J. This is a cafe of great qo/i* 
fequen.ee Indeed to the. public,! but after the decisions 

26^. (A) z Bhetfl. 687. 

which 
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which have taken place, it does not appear to be of mticlt 
difficulty. By the cboimon law, counttea are chargeable 
with the repair of public bridges } unkfs it be fliewn, as 
the ftat. 21 H. 8. r. 5. fays, *• what perfons, lands, teiie» 
ments, and bodies politic, ought to make and repair^ 
** fuch bridges.*’ In the abfence of fuch proof, that bur* 
den is,‘ by the operation of the comm^ law, thrown on 
the inhabitants *'of the county in which ' the bridge lies* 
But in order to efiFeA this, it is not enough that a new 
bridge lhall be built in a highway ufed by the public } it 
mud alfo be ufeful to the public : but enough is dated to 
ihew that ; the bridge being alleged to be in a publie 
highway, and ufed for all the king’s fubje&s V It is at 
lead fufficient to throw the onus upon the inhabitants of 
the county of {hewing who elfe is bound to the repair, 
if they be not. I do not lay drefs on the idea of the pu- 
blic having adopted the bridge,, by pa'dengers going oyer 
it ) becaufe if it occupy the highway, they cannot help 
uling it : I ouiy rely on the uling of d fo far a& to Ihew 
that it does not appear to have been treated as a nuifance, 
but to have been acquiefced in by the public. If, however, 
it be built in a flight or incommodious manner^ no per-* 
fon can, at his choice, impofe fuch a burden on the 
county, and it may be treated altogether as a nuifance, and 
indifled as fuch. But if the public lie by without objec- 
tion, and make ufe of it for fome time, it is evidence that 
they adopt the a£t } and the bridge, becoming of public be- 
ne6t,^the burden of repair ought properly to fail upon the 
public. Lord Cele, in his comment (a) ob the dat. aaiif. 8. 
of bridges, after dating that particular perfons are only 
bound ratione tenuirw, ^^or by prefcriptioo | that Is, ra- 

(«) s/^. 700— I. 

.tione 
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ttone tenur?c> in the cafe of private individuals { or by prc- 
fcriptjon,- as againd corporate bodies ; puts 'this cafe : 

But admit none at all were bounden to the reparation 
** of the bridge, by whom fliould it be repaired, by the 
common Itw ? The anfwer is. By the whole county, 
&c. wherein the bridge is, &c. ; becaufe it is for the 
** common good and eafe of the whole county.” Again 
he fays, if a man make a bridge for the common good 
of all the fubje£ls, he is not bound to repair it ; for no. 
particular man is bound to reparation of bridges by the 
** common law, but ratione tenura: or preferiptionis.” 
Now th.it this bridge is for the common good is proved 
by the ufe of it by all the king’s fubjeOs palling that way, 
by its not having been treated as a nuifance, but acc^uU 
efeed in. Then ..after having enjoyed the benefit of it, 
(hall the public obje£l to it when they begin to feel the 
burden of n^pair. The d.o£lrine laid down by I^ord Cohe 
has been fincc recognifed in the cafes referred to, ainl in 
dthef'book^; ‘particularly it w^s much conliJered in thq 
cafe of Glujhtrne Bridge (n) i upon the authority of wlndU 
other cafes have been fince ruled, one of which was al- 
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lujlet^to at the bar, before Mr. Juflice Buller. The rule 
Jaid down by Mr. Juftice Ajlon» in the Glujburne Bridge 
cafe feems to be the true one ; “ that if a man build 9 
bridge, and it become ujefal to the county in general, 
<* the county (ball repair it He fays nothing about 
the adtiption of it by the public; ?nd there is good fenfq 
in i»ot relying on that, Except 4/ evidence of fts being a 
public bridge, and of utility to the pubUc. Where it is 
Bated to be ufed by the public, it cannot be prefumtd to 
be ufelcfs to them : buf if intended to be objef^ed to oij 


Vo^ II. 


(4) 5 Bidm. 2 j94.« 
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l8o2« the ground of inutility. It* muft be fo ftated In the plea. 

TThe Kiko obje£kion, that It ought fo be repaired by the 

agmnft commiflloners of the turnpike by whom it was erefied. 

The lobsbitenU r j 

e£tbe w. R. of and who have authority to raife tolls for the purpofes of 
Vbeietaiac. j cannot fihd any authotity for them to ere^ 

bridges under this aft. Where it is neceflTary to cut drains 
In the adjoining lands, a power is given them to raife 
arches over fuch drains s but this is a bridge built in tlte 
highway. However, not to proceed upon any fuch natw 
row view of the cafe, I will fuppofe they were authorifed 
to ereft the bridge ; yet no fund having been fpecially 
provided by the legiilature for the repair of it, the burden 
mult neceffarily fall where the common law hds placed it, 
namely on the Riding. 1 am aware of the extent of this 
opinion % end if the trullees under fimilar a£^s throw this 
burden generally on the counties, it may be iiecelTary to 
make fpecial legiflative provifion in future ; but this can- 
not vary the common law rule : and I fee no reajfon to ar- 
raign the dofirine iathe cafe in 5 Burr, to wMiich I have 
/kferred. If, indeed, as it is faid in i Rel. Ahr. 368., a man 
make a new cut for the benefit of his mill, and build a 
bridge over it, he fliall be bound to the repair of it. But 
. that is a cafe where the party is guilty of a nuifance in the 
firft in fiance in making a new cut acrofs the highway, 
which the public might have prevented, and all along he 
continues it for his own benefit : the cafe goes no further 
than that } and does not apply to the prefent. 

Cross jf. In the prefent date of the country, when 
great improvements are carrying on, and convenient 
bridges are become very neceflary, this is a mod material 
quedion to be fettled* It is no new point : for I well re- 
member the Clujbumt fridge cafe, wh^ was mod ably 

argued 
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•rgue 4 b]r the counfel for the Ridings who was a profound 
lawyer, and had exerted great mduftry in looking into all 
the authorities on the fubjed } and the calc was decided 


tSost. 


" T!i> Ktwo 

the authorities on the fubjed } and the cale was decided ^ 

on great conlideration. Since then, the fame queftion has of the w. r; nf 
come before many of the judges at nifi prius, and the ^®**'*"**** 
fame do£trine has been repeatedly confidered and a£Ied 
upon. Thofe who then doubted upon the fubjeA did 
not fulficiently attend to this, that the ft at. a a Hett, 8. 

Was founded on the common law j and the paflages re- 
ferred to m 2 I>^. are very ftrong to that purpofe. In> 
deed Lord Cote may be faid to ftate this very cafe when he 
fays, that if a man build a bridge for the common good of 
all the fubjc£ls, he is not bound to repair it. Then where 
no particular perfon is bound to the repair, how and by 
whom (hall it be done ? He had before anfwered that 


queftion ; .that it (hall be repaired by the whole county. 
Mr. Juftice commenting on this do£lrine in the 

Glu/burtir Bridge cafe, fays that it does not relate to new 
bridges, whfch are not of public utility^ and ufed by the 
public. But the bridge in queftion appears to be of this 


defcri^tion ; and like that cafe, except in this particular, 
which is ftated by the defendants themfelves in their plea, 
that this bridge was ereCked by iruftees of a turnpike road, 
under a public a£k of parliament ; and therefore I cannot 
fuppofe that it was not a public bridge, built for the benc'. 
6t of the public, and of public utility \ and not merely for 
ornament or for private benefit. This cafe therefore 
comes within the rule laid down in 5 Burr , ; which having 
been a^ed on ever fince, it would be dangerous to draw 
into doubt. There may be attempts to make a colourable 
life of diis dodirine, as by bmlding bridges at firft in a 
dlight and linperfedk manner, for the purpofe of .throwing 
the ezpence immedtaiely on the county} but if that were 

JBb a (hewn 
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fhcwti} X fliottld think that it was a |>ubUc nutfancCy and 
int)i£table. The general do^rine) however, is too firmly 
eftablifiied finpe the cafe in to be overturned. 

Lawrsnck The principle to be coliefled from the 
eafe of Glujburtte J^ridgt is, that if the bridge he of public 
utility,. the county, who derive advantage from it, mull 
fupport it. It fo appears both frpm the report in Burrovf 
and in Blackjltnei’ But it U faid that we cannot collet 
that the bridge in qu'eilion is of fuch a defeription. But 
when we obferve that it wasere£led by trudees of a turn- 
pike road, appointed by an a^ of parliament, we cannot 
fuppofe that it was ere£led fpr other purpofes^han for the 
public utility. Then this was alfimilated to the cafe in 
I Rot, Abr.^ becaufe it is faid that the trufiees are em- 
powered to take tolls. But that is. fuppofing that thp 
trudees are to derive fome private advantage from the 
toll', which is dot: the cafe s whatever toils are raifed mud 
.be laid out on the iin^ntenance of the roads."* It might as 
well he contended, that if a; parilh were to build a new 
bridge on a road within their limits, they vvpuld he bound 
to keep it in repair afterwards, and that the county would 
not be liable, as that the trudees are in this cafe, becaufe 
the bridge is built in the turnpike rgad. In truth, the 
trudees are merely fubdUuted in lieu of the parilh. The 
cafe of GluJbutM' Bridgt ha$ been affirmed by fubfequent 
dcciliuns. One of tbefe was The King againd the laba^ 
bitants. of the County of Lanco/ier^ where a fpecial vcrdi£^ 
was found } which was argued before my brother Le Bl^nc 
and myfelf, 'fitting in bank at I mention this, 

becaufe it was in a fhape in which it might have been 
' parried to another irlbunal, if the parties bad been dillatis. 
fied V, ith our opinion- He then read another cafe of 
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*3rhe Xiftgy. Inhabitants of the Riding oflTorhJbire^ 

Af, 29 Geo. (infra (4t)). On the Authority of tlusjGe and 
the other cafes mentioned, I agree that thtfc od||id||H|kl^ 
judgment for the King. 

" ' ^ IrK . 


(di) The King the Well Rising of Volt icsHf UK* i8 6. 3.* 

Jt. R. The inhabitants of the Riding were indi^d for not tepaliing a publlt 
tarthgi bridge, which they were bound to lepair, dcc« Plea, that certain town- 
ihipa have immemorial^ repaired, and have been accuftomed and of rght ought to 
repair the faid bridge : and lifToe thereon. It appeared u^n the trial that this 
had been aybor bridge till the year 1745, when it was enlarged to a hiffe 
bridge by the toWnihips, and in 1755 to a carriagg bridge, at their expence. 
That the Riding had never repaired it. There was another bridge wliieh 
ferved for the flinc road. 


‘ The cnunfcl for tlie profecution infilled at the trUi that the evidence did ndt 
prove the iffue) which was that the townChips had immeniorially repaiicd a 
carriage bridge ^ as it appeared clearly that the carriagi biidge had been firil 
eredlcd within time of nnemory. And iVilJuny^ lirho fried the caufe, was of 
th.it opinion r but the jury found for the defeudaiits* 

* ji new trial wdl^oved foi^ and and for the defend- 

ants /hewed caufe, by cpmendtng that though the evidence might not flri£lly 
Aipportthe prefeription as laid$ yet, if by another fbim of pleading the de- 
fendants would have been entitled to a verdidi on the metits, the Court would 
hot*be lucllned to fet afide the verdidl;. That in oidlsr to charge the Riding 
with the repairs of a bridge, it m.ufiatiea/f appear that k was of public utility ^ 
which this was not; for the turnpike road ran within a few yards, and it Wat 
Rated that there was another bridge. That the tbwn/hlps would thereby gee rid of 
^eir obligation to fupport a foot bridge*' This was not like the cafe of Glujburnt 
hrvdgt^ ^Burr. ^594-s which w,as an antlrd new bridge, 60 yards diftant from 
. the old foot bridge.' This was thcjold foot bridgi^ widened. ' 

The counfsl 09 the other fide were Ropped by the Court. 

AsttanasTj* for by the general lew h ts 

eftabliihed, that where a towii(hip ot any private uidividuaU build a new 
bridge aii4 dedicate It to the and it ii u fed by them; the onus 

•f repaliiiig k Witt upon 44 the county at large are 

■ * '*• 
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Where to an in- 
djdlmexit againfi; 
a Riding for not 
repairing a pub- 
lic carriage 
bridge, the plea 
;iUegfd that cer- 
tain toWnfiiipa 
had immemori^ 
ally ufed to re- 
paii (he (aid 
briilye ; evidence 
that the tow«- 
ihip^ Had eiitarg- 
ed the briiice to a 
rarriagf biins^e, 
which they had 
before^bn - 
b iund tn repair 
as a /'jof bridge, . 
will not fupport 
die plea. 

'Wheretovfcrir/hips 
have fo enlajiged 
a bridge which 
they were before 
bound to repair 
as a foot bridge, 
they (hall Rill be 
liable pro rata. 
Where ah in- 
dividual builds 
a bridge which 
he dedicates to 
the public, by 
whom it is uled, 
the county are 
bound to repais 
it. 
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Lb Bl akC J. If the court felt itnj <loubt upon the 

queftio^, the magnitude of it would have induced them 
tot Uuj^b^fd another , argument. But the principle on 
cafe in 5 Burr, was determincd> and which 
equally governs the prefent, w48' not new even at that 
time ; for it is laid down in -a It^, that if a man build a 
bridge which is for the public benefit^ the public muft re- 
pair it. Th&t'has been ad.ed upon down; to the period 
when the GJuJburne Bridge cafe was decided } and that 
again has been recognifed in fubfequent cafes^. and parti*> 
cularly in one inftance> where the parties had an opportu- 
nityy if they had been fo advifed> of carrying it to the 
dernier refort. The queftton then is^ Whether there be 
any diftin£tion between this and the other cafes ? As to 

bound to repair oil public bridgesy uniffs they can throw the burthen on feme 
particular perfons. Now hero the lUding have pleaded that theft townihips 
haire been immemotiaily bound to repair tb» carriage bridge ; which cannot be 
true^ as It appeared from the tvldcnce that ft was not mads; a cruriage, bridge 
till a few years ago. Theitfotc there niiilt be a new trial. 

Bui- tea J. Tbc Indi^lBient dates It to be a carriage brldg^y and the de* 
fendants in their plea admit k to be a carriage bridge. But they allege that 
other peifons are bound by prefcription to^ repa:r it* Now there Is no evidence 
wbauver which tends to fupport that : oh the contrary s It is ihewn that this 
never was a carriage bri<^e till witliin thefe few years, bu,t was a foot bridgey 
whic|i was kept tn repair by the townihtps. Where a party is bound to 
lepalr a foot bridge^ he ibaU .not dlfcharge blmfelf by turning it into a horfe. 

carriage bridges but ilHU he fliatl only be bound, to repair it as a foot 
bridge; that Is, pro rata s butotbetwife the counQr are bound to repair ah 
bridges of public utUrty* 

Gross J* declared himfelf of the fame opiaion. 

eWf oQered the defendants liberty to amend on payment of coitsy^ 
which not being accepted at that time («>, 

Rule abfoluee. 

( 4 ) Qu« if the defendants did not afeervrards amend theur pieh» bed^ the 
fecood trial, and obtain a vei4idi> 

thh 
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tills not being exprefsly dated to be for the public bene- 
fit } it is fufficienti when the indidlrment dates that the 
bridge was ufed for all the king's fubjeds. Then it is 
faid that this was not built, as in other cafes mentioned, 
by a private individual, but by irudees under an adb paf- 
fed for making a public road. If, however, the cafes are 
to be didinguidied on this ground, this rather appears to 
be a dronger cafe than the others ; becaufp the bridge was 
built by trudees under an a£b of parliament, to which the 
defendants mud be confidered as parties and aflenting:, 
and by thofe to whom the legiflature have delegated the 
trud of determining whether it were proper to build the 
bridge : k is therefore a dronger cafe againd the defen- 
dants than where an individual has in the fird indance 
exercifed his own difcretion. If any inconvenience be to 
enfue from this deciiion, it mud be provided for by the 
legiflature in future a£ls of this defcription. The claufe 
referred to in the a^ which enables the trudees to cut 
’ drains and^ttirow arches over them is confined to grounds 
lying* contiguous to the roads, and was merely for the 
purpofe of excufing them from being confidered as tref- 
paflbrs, and not by way of throwing on them an additional 
burden of repairing fuch bridges. And the fubfequent 
claufe, which provides ** that nothing in this aA con- 
*< tained (hall be condrued to be a difeharge of any riding, 

« &c. or perfon, for making, repairing, &c. any road, 
bridgiy caufeway, arch, drain, or fewer, which they 
*< have been accudome*d, or of right ought to make, re- . 
*' pair, &c. by reafott of any tenure, or by any law, an- 
** dent ufage, or cuftom,** afibrds an argument that this ^ 
aft was not intended to make any alteradon.M to the ge- 
neral legal liability Under the dat. 22 H, 8 . or by the 
common law, either as to the repair t^ roa^s or brieves. 
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If this be the true conftruflion, then It ilands thus : Ccr** 


King 
againfl 
Inhabitant! 
lOf the W R. of 

YOAXSKXfcK. 


tain perfons are enabled by law to make a public bridge, 
and by the general law before public bridges were repair- 
able by the public j and by the claiife referred to, the Ic- 
giflature in the particular a£l; have in effeA provided, that 
notwithftanding that a£t, the fame perfons Ihould , con- 


tinue liable, as were before liable, to the repair of bridges. 


'&C. Then the defendants muft be liable in this caff, 
there being nothing ihewn to exempt them, and throw 
the burden on others. 

Judgment for the Crown (a). 


(d) The King the Inhabit anis of the County of GsiAMoacAN* 

•-—An Indiilmenc having been removed in Hilary term 178X> by writ of 
certiorari into the court of King's Bftnch^ ag inft the defeadants, for not 
tepairilig a certain pubiic bridge called Tmjftnhvck bi id^c^ rreOed in the King's 
highway^ acrofs the tUttTave: the derendjnts pleaded, tlrat in the yeir 
1745, Herbert Aiaekwrth EA|* .bcinj^ feiaed of certain tin works, lor hU 
private benefit and uiiiry^ and for making a commodious way to his tin 
workif ereded the bridge | add that he and Sir Herbert MM^orik his«(>nt 
end their tenants of the tin worki* enjoyed a way over the bridge for^ their 
‘private benefit and advantage \ and therefore that Sir //. Aijcknvcrth ougiit 
toiepsiri abf^ut hoc« that the inhabitantii of the county ought to repair. 
The profecutor replied, that the inhabitants of the county ought to 
And upon thb trial at the Suiumer ajTises for the county of Hereford before 
Lord KtnyoTTf the fadts alleged in tlie plea were pvovnd • and aifo that the 
'bufinefa of the tin works could nor be carried on without the uie of the bridge. 

it alfo appearing that the public had conftantly ufed the bridge from the 
time of its bdn|; built, hVs Lordihip direfled the jury to find a verJidI for 
th« crown, viz, that the Inhabitants of the county were bound to ppsir; 
which they did accordingly, and no motion was ever made fur a new \xh\, 
VMe I Bac^Abr. 535 S* C# lailediCf by Mr, G%viiLin» 
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The Kmo againfi Pinkerton. 

defendant, having been convided bn an indi£I- 
• ment for a libel, was now brought up to receive 
judgment, when an affitlavit made by the* profccutor was 
offered to be read in aggravation, wherein he fwore that 
a Mr. TTtiylor had informed him of certain expreffions ' 
made ui'e of by the defendant to Taylor (being in cftcfl 
repetitions of the libellous mntter) fince the trial. That 
application had ocen made to Taylor to join in the alEdavit, 
who decli^ied doing fo, as not wifliing to urge the aggra- 
vation of punilhinent but when fliewn the affidavit of 
the profecutor, admitted the truth of the ftatement. This 
was attempted to be fupported on the authority of T'he 
King V. Archer (fi), and the practice (ince that determi- 
nation. 

% 

Gibhs ohjefted to the reading of fuch an affidavit ; and 
queftioned the propriety of that determination, as con- 
tra!]^ to the eilabliffied rule, that hearfay is no evidence. 
It was in effect calling on the defendant to anfwcr a 
charge not made upon oath ; for it might be true that 
Traylor told the profecutor that the defendant had uttered 
the libellous expreflions, and yet it might not be true that 
the defendant had fo faid ^ and thus the defendant might 
be prejudiced by the imputation of a fa£l, for which, if 
falfe, no perfon could be iiulicleJ for perjury. It was 
clear that this would hot be evidence againft the defen- 
dant at the trial j then why (hould it be evidence againft 

(tf) a J^ip aoj, n.% Sc vi.ie KeL 55 f*. 5. Sc ^ex v. 

4 Tcm aS6. Sc Ib.4^8. 


3S7 

180a. 


Mcndmyf 
May 24th. 

Where a 
aoc is brought 
up to icceivo 
judgmciir after 
corividSion, an 
aftiii^vh by the 
proftcurorin ag« 
grsvat on, Hating 
that a third per^ 
fon, who retufed 
to join intheaffi* 
davi', had in.- 
f rmed ; iiB that . 
the deteiidant, 
after the, trial, 
had repea cd in 
his hearing the 
Jihellous iTi rtter 
for which he was 
indi^led, is not 
admillibic ; at 
Jeaft no: without 
fwe.trii)g that 
fuch third perfon 
was under the 
contfol vt infiu* 
ence of de- 
fendant. 


Kim 



31* 

i 802. 

TheKffBG 

mgairfi 

FtffKfiiTOV* 


Cases «* easter term 

him when brought up to receive judgment. Admitting, 
however, that the defendant was allowed time to anfwer 
and deny the charge if he could, yet as he mull be com- 
mitted in the mean time, the effie^^ of punilhment was an- 
fwered, though he ilnight afterwards be able to clear him- 
felf. In all other cafes it happened that the adverfe 
parties were at iflue on the material fads i but here the 
defendant could not deny that the third perfon gave the 
information fwom to, but oiily that he himfelf did not 
fay what was imputed. At any rate, he obferved, that 
this was fo far dillinguifhable from Archer*^ cafe, that 
there, the party refuling to make the affidavit, whofe in- 
formation was admitted on hearfay, was at leallHwom to 
be under the influence of the defendant, which was not 
Hated in this affidavit. 

Erjiine, on the other hand, relied on the authority of 
Arcbef^t cafe, which had been continually aded ypon in 
pradice ever fince. Whatever the rule wa8,'^.wouI^ be * 
equally favourable to the defendant as to the profecutor 
it was open to the former to make tfie like affidavit of 
what had been faid by the profecutor to a third pedbn, 
which went in dedrudion of the profecution or mitiga- 
tion of punilhment. He admitted that the defendant 
might receive a pnyudice in the manner Hated from fuch 
an affidavit, although ultimately no perfon could be-in- 
dided for perjury } but this objedion, he obferved, ap- 
plied as well to every cafe where the converfatioii de- 
' pofed to only palled in the prefence of the party depo- 
poling. 

liOrd Ellenborouch C. J. Without entering iatb 
, the merits of the determination In The King v. ArAter^ 

a vHtich 
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which I am not prepared to fay that 1 fliould hare con* 
curred in at the ttme» it is enough to obferve^ that dta is 
clearly diftinguKhahte from that cafe j becaufe it is not 
here fwom that Toyhr was under the control or tnflu* 
ence of the defendant. 


i8o2. 


The King 

PlIfKltltTOIfu 


Gkose J. The precedent of Tke King v. Archer 
ought not to be carried further than thal*cafe. 

All the Court concurred in rejeding the affidavit. 


Trier againfi Bridgman. 

^ . Aiay ABth* 


JDBKAN obtained a rule Oili for (laying proceedings 
pending a writ of error, upon a judgment by default, 
in an a£lion of debt on a promiiTory note, and for goods 
fpld and delivered, and upon a quantum valebant, and 
"upoa ah infimul computalTent. 

E/pinaffe (hewed for caufe, that no bail in error had 
been put in, as required by (lat. 3 yac. 1. c. 8. in a£lions 
of debt upon any contrafl ; the promiiTory note being, 
he faid, a contrafi for a fum certain atid payable at a cer- 
tain time ; and therefore didinguifbable from the cafe of 
AbUtt V. ElRs (o), where the counts were only for work 
and labour, goods fold and delhrered, money had and re- 
ceived, and on an account ftated. 


Bail til error are 
not required by 
ftat* 3 Jac, 1 • 
on error brought 
on a judgment 
by default in 
debt on a coubt 
for m promiiTory 
notc» any more 
than on counta 
for goods fold 
%nd delivered^ 
and on an ac* 
count iitated 3 
though if there 
were one count, 
on which judg« 
ment was entered 
up, for which 
bail in error 
were not require- 
ed, It feems fisf*^ . 
Be lent to esenft 
the plaintiff Itt 
error. 


Lord Ellenborough C. J. At the time of paffing 
the ftat. 3 yae* no fitch a£lion of debt could be maintain- 

(<0 I B*[* Sf Fidh *49. 

ed 
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sRpi. ed on a promifibry note : it might haw been evident^ of 

• ' ■ * a debt, but it did not conditute a debt per fe. The ftat: 

3 & 4 Anm c. 9. firft gave an a£lIon upon fuch an inilru* 
.•RiBOkiAM. _ before which neither the payee nor iodorfee could 

have fued the maker upon the note. And if there be ond 
count in the declaration on which judgment is entered 
up, oh a caufe of a£lion for which debt would not lie at 
the time of the ft'at. of JamtSt no bail in error is required. 

Stvattf in fupport of the rule, referred to Alexander 
V,' Bifs (a), and Girling y. Baker (^), to fliew that bail in 
error could not be demanded upon the other common 
counts. 

Lord Ellenuorough C. J; then obferved, that as it 
appeared upon tlie authority of thofe cafes, that ball in 
error was not necedary, either on the count for goods fold 

and delivered, or upon the inGmul computafT^nt, there 

• « 

was no One count in the declaration on which it could be 
required. 

Per Curiantf Rule abfolute 

(«) 7 Term Ref 449. {i) Yttm, xvf* % Buljr. 53. S. C. 

(r) Vide v. 3 twr. I545< 
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The Kino awainji Cator, 

* •' Mtj ssfti 


fJ^HE defendant having been convidled of writing and Al)«r jmigmeiit 
publilhing a libel in certain letters to Mr. Jachfottf 
was brought up this day incuftody to receive the judgment nrder* 


pf the Court, who thereupon fentenceddiim to pay a fine ®" 

^ ^ r / to depofit 

pf It 00/. to the King. After which the original li» 

bclluus ptperft 
with the«»IB€cr 


jfJam moved, on behalf of the defendant, that the Court 


of the CoufU 


would dire£^ that the original letters, which had been 
proved It the trial, might be delivered up by the profe- 
cutor, and depofited with the officer of the Court. 


Garrow for the prpfecution, after noticing the fingu- 
larity of the attempt, faid that the profecutor, having re- 
ceived previous intimation of fuch a motion being intend- 
ed to be made,* had furniffied him with the original 
letters, which he then had in court ready to obey whatever 
order the Court might think proper to make. But 

Grose J. (in the abfence of Lord Ellenborm^h\ after 
confulting with the other Judges prefent, faid, that the 
motion was unprecedented, and not fit tp be entertained} 
and therefore they (hould not make any order upon the 
fubje£l : and he even^doubted whether they had now any 
authority to make fuch an order on the profecutor, who 
was out of court. 
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The King againjl and Others. 


T.The li*. G* 

3; /• 77* /• 13* 
which ena^s 
that no parfon 
Ibsll profecare 
** any adlion, 

** billf plaint, 

•• or ifi/ormathft 
« in aay aftAi 
<< King's cw/i” 
for the recovery 
of any Excifo 
penalty, 4 rc. un* 
left profecuced 
by the Attorney- 
General or fome 
revenue officer, 
it confined to 
the fuperior 
courtt of record i 
and therefore an 
Information for a 


information was filed by the Attorney>GeneraI 
againil the defendants, ftating. That on the sd of 
Decemhtr 1 800, at the cluef office of Excife in London^ 
(to wit) at, &c. W. Pilhington gentleman, as well for the 
King as for himfelf, exhibited before the commiffioners 
of Excife a complaint and information, and thereby in* 
formed the faid commiffioners that within three months 
then lail paft, (and within the limits and jurifdidion of 
the faid office of commiffioners,) to wit,on a5th of OSloher 
then laft paft, at the parifti of St. Marita in the Fields in 
the county of MiddUfex^ one William Forge did knowing* 
ly receive, and then and there had in his cuftody and 


awing a large quantity, to wit, 1494 lb. of candles, to 

candk* from the yrit, wax candles of a large value, to wit, of the value.pf 

place of manu« ^ t 

fAa)rybeibtethe 250/.^ after the faid wax candies had been removed from 
]b?Jf'the^Pw the place where the fame, were made and manofa£\ured, 

lUtute) may be ^ ^ 

profecuted before tlie commiffioners of Excife by one not averred to be fucli officer. »» And 
the information ftating in cffieA that the candles were home-made candles feema to be fufficlent, •- 
wathoatcxprefsly naming them Britijb candies , the words of the adl being fpirlts, foap, 

and candles :** though fappofing this would have been a ground for error or appeal in the original 
informatfon, it Is no objcAion to an information in a collateral proceeding for confplring to pre- 
vent the examination of a witnefs before the commiffioners of Excife on fueb prior inf^mation, 
which iaonly fiated by way of recital in the information for the confptracy. 3. The fame anfwef 
applies to an uncertainty (if any) In the charge of the firfi infernMiton leclted | in negativing the 
excofe of a prior condemnation. as well as prior payment of the duty bef >re removal ^ though that 
feenas proper enough. 4. So the ill'ning of ptocefa agatiifi the original defendant, or the joining 
IfiTuit on the information rectied, is immaterisd as to the charging the offence of the rubfe<}uent 
c^ffiracy. 5. Neither it it nccefifary, at leafi in fuch colUterar proceeding, to reci'e that the 
ongtnaL information was prcifecuted before the commiffioners by name, though it he not averted 
to have been before three or more of them, according to fiar. 1 Gto* «. fi* 2. c. x6> 6. Neither 

)s it ncccffar^ in reciting futh prior information averred to havd been made wiUiin three months 
after the offence committed, according to fiat. 1 UJM c. 54-/ * 3 « notice 

thereof to the original defendant within a week, as is directed to he given by th« fame ffatute. 

7. Where the ffat« 7 ^ S W* 3. r. 30. /. 24* enables the commiffioners of Excife to fummon 
witodfet before thoigj upon a charge exhibited againff another ^ an offisnee againft the Excife 
laws, and an inf trination in a coUa eral proceeding lect^d^h .fommons to have been d|yly made ; 
proof of a printed fommons dillriboted and iffiied Uahk by oi^er of the comrmffionera to 
tneir agents, and afterwards filled up by one of the latter without any fpccial directions from the 
kouTd is fufficienr, although not figned by any gf the commiffioners, nor Itiued in their indiviiual 
games } fuch having been the conffaaC ufage In that aefped: fince the introdudtioa of the Excife. ^ 


and 
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and where, the fame ought fo have been charged with the 1 802. 
duties payable in refpe£l thereof before the faid duties to * " „ ' 
which the fame were liable had been charged, or before 
the faid wax candles had been lawfully condemned as andOthco, 
^forfeited, contrary to the form of the ftatute, &c. 
vrhereby and by force ofl|fiie faid ftatute the faid 
W. Forge had forfeited and loft the faid wax candles, 
and alfo treble the value thereof % ancf thereupon the 
faid W". P. prayed judgment of the faid commiflioners in 
the premifes, and that he might have one moiety of the 
faid forfeitures according to the form of the ftatute, &c. ; 
and that the faid Forge might be fummoned to anfwer 
the faid premifes, and to make defence thereto before the 
faid commiflioners. It then ftated, that the faid commif- 
fioners afterwards, and whilft the faid information was 
depending and undetermined, to wit, on the aad of jfatm- 
ary 1801, at the faid chief oiEce of Excife in London 
aforefatd, to wit, at, &c. caufed to be iflued their fum» 
mons in \vriting to one Edward Baythprnet who then and 
there was a material witnefs on' the part of the faid W. P, 
touching the matters, &<;. thereby requiring the faid 
IE. 1 b. perfonally to be and appear before the faid com> 
miflioners, &c. at the chief ofiice, &c. on, &c. then and 
there to give evidence, &c. in the caufe depending be> 
tween the faid W. P. informer, and the faid IV. F. de« 
fendant, which fummons afterwards, to wit, on, &c. 
at, See. was in due .form of law ferved on the faid 
E. B. It then charged, that the defendsnts W. Forge, 

Anthony Steventon attorney at law, and Jofeph Vicarsi well 
knowing the premifes, but unlawfully, &.c. intending to 
obftru^ the due eourfe of juftice, and to deprive the faid 
JV. P. of the benefit of the evidence of the faid E. B, 
iottching the matters. See. on, &c. (and before the faid 


in- 
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i8o2. information be heard and determined) wltli force 

and arms at, &c. unlawfully, &c. did confnire to perfuadc 

TheKiKG . /■ . j T- n r 

uf;4tht/ and prevent the laid £. B. from appearing and Jttemiing 
*^»flUOtbwr the faid commifTioners of the fvd chief office in Lotidou^ 
according to the exigency of the faid funimons, and from 
giving his evidence touching the matters fpecified in the 
faid information- there; and in purfuance of the faid con- 
fpiracy,&c. he (fid folicit 'the faidwE.R, not to appear before 
the faid commiffioners, &c. to give evidence, &c. ; and 
in purfuance of the faid cnnfpiracy, &c. on, &c. at, &c. 
did pretend and affirm to the faid E. h. that the fum of 
fo/. would exonerate him the faid£. B. from any trouble 
or expence he could be put to by reafon qf his not appear- 
ing before the faid commiffioners to give evidence, &c. ; 
and that they would exonerate him, &c. : by rc-ifon of 
which faid premifes the faid E,B. did not attend to give 
evidence before the faid commiffioners at the chief office 
of Excife in London^ according to the exigency of the faid 
fummons, as by law he* ought to have done, to tlie niani- 
feff obflru£lion and hindrance of juHice, iic. There 
was another count not materially different from the firfl. 
The defendants pleaded not guilty. 

After convi£tion before Lord Kenyon C. J. at tin; 
fittings after lafl "Trinity term, 

Btyline and Gurney in Michaelmas term laft moved for 
a new trial, and alfo in arreft of jadgment. 

The grounds of the motion for a new trial were thefe; 
that whereas the foundation of the offence imputed to 
thefe defendants arofc out of a proceeding before the 
commiffioners of Excife, it was incumbent on the profe- 
cutor to prove according to the allegations in the count, 
that the original information was duly exhibited before 

fuch 
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fuch commifltonerSy and that the fummons iflued by tfa(im 
to E. Baythorne the wltnefs was a legal fummons. The 
Hat. 7 & 8 W. 3- c. 30. 24. ena£ts, “ that the commif- 

** (loners of Excife and^uftices of the peace refpeftivcly, 
“*upon any information "t-xhtbited before them for any 
“ offence committed againd: the laws of Excife, may 
“ fummon any perfon (other than the .party accufed) to 
“ appear before them at a certain day, tim^ and place, to 

be inferted in fuch fummons, and to give evidence,” &c. 
This is a perfonal authority given to the commilhoners 
and maglftrates to be excrcifed hy themfelves, and cannot 
be deputed J)y them to others. But the fummons proved 
at the trial was a printed form, not (igued by any of the 
commiflioners, nor even by Mr. Mayhenu the Solicitor of 
the Excife (fupponng, which they denied, that the com* 
miflioners could devolve their authority on him), but 
merely with the name of Mayhew printed at. the bottom, 
which- fofms^ of fummons it appeared were diftributed to 
inferior agc'nts in the country. The fummons in quedion 
iflued out of Mr. Mayhetu'^ office, but no evidence was 
given that it had been iflued by his fpecial dire^iion in the 
prefent itiftance. It was alfo objected that the commif- 
iioners (hould have (igned the information, as well as the 
fummons, in order to denote their Xanflion of it. But 
this lad objeffcion was never prefled again. As to the 
other. 

Lord Kekyon C. J. in reporting Mr. A$aybtnu\ eyU 
dence faid, that the form of the information before the 
commiifioners, and that,pf the fummons as proved by him 
at the trial, were fpeb as' had at all times been ufed within 
the witnefs*s remembrance above 30 years, and fuch as he 
found, on infpedtion, lud been ufed before his time. 

VoL. II. C c The 


iSoa. 


The 

egainfi 

STSvetiTOM 

aiu&Otheu* 
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The defendants* counfel inHAed much on flic illegality 
of fueh a praAicCf which they faid no ofage could lega- 
lise. That many zSts of parliament gave juiUces .of peace 
a power to iiTue fummonfes, as in the inllance in queA.Ion ; 
and it never was conceived that they could delegate fuch 
authority to be exercifed by another } but that every fuch 
funimons had the fignaturc of the magiftrate in whofe 
hame it was ifTued. That the fame claufe (24) of the Hat. 
^ & 8 c. 24. gave a forfeiture againlt the party neg- 
Ief[ltng to comply with the fummons» which ftrengthened 
the neceflity of a fttlA conftru£lion of the power. That 
fuch powers delegated to inferior agents, without refponii- 
bility, would be liable to great abufe andoppreflion of the 
fubjciS:. And the ftat. 1 Gko/i, / 1 . 1. c. i6. yi 4 and 5. 
feemS to conlider otherwife, by dire£ling that all war> 
rants, &c. iflued by the commiflioners in execution of 
their adjudications, (hould be under the hands and feals 
of three of them, though they Ije not the * fame by 
whom the adjudication was made. And they referred to 
Burjlcm v../'Vr/i (<*), to (hew that the filling up a flie riff's 
warrant on a capias ad refpondendum, after it had been 
figned, fcaled, and ilTued by the Iher.ff^ made it void. 

TiSr Aitorney Ggiufa/ contra was (lopped by the Court. 

Lord Kenyon C. J. The Court ought not to fuffer 
the queftion to be agitated. Whether a fummons which 
has iffued from thefc commiffioners inthe ufual courfe of 
office, according to tl^eir conllanc practice, and in con- 
formity with the praQice of the fuperior courts, is pot 
regular ? Subpoenas arc conftantly iffued'in this manner; 
they are Cent down in blank into the country, and there 

(«) t #f 7 sr. 47. 


filled 
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filled tip : and "in the fame manner are jurors fixmmoned 
by the fiieriff' to attend the aifizest without his iignature 
to the procefs. Z am afraid of fliaking the pradZice of 
all/ the courts and judicial officers in the kingdom. As 
<0 juftices of peace^ I will take for granted that they al- 
ways fign the fummonfes UTued by them, as they have 
been ufed to do. 

Grose J. To ihew how far cuftom will bind in thele 
matters, there is no other authority than that for trying 
prifoners at the Old Baihy^ for Aiiddle/eXf as well as 
London. 

Per Curiam, Rule for a new Trial difeharged. 

The defendant's counfel then took feveral obje^ions, 
in arreft of judgment:-—!. The ftat. atf Gee. 3. c. <77. 
/. 13. enacts, *‘That it (hall not be lawful for any per- 
** foa whalfoevcr t0|^ commence, profecute, enter, or file, 
** or caufe or procure to be commenced, &c. any aflicn, 
** bill, plaint, or information, in o»y of his majejlft courts, 
** agipnft any perfon, for the. recovery of any fine, pc- 
** nalry, or forfeiture, incurred by virtue of any a£l or 
** a£ls now in force or hereafter to be made relating to 
** the revenues of Cuftoms or Excife, unlefs the fame be 
« commenced, &c. in the name of the attorney-general, 
<* or of fome officer of fome or one of his majelly's faid 
** revenues.’* And all other proceedings in that refpeft 
are thereby declared to be null and' Void.. It was con- 
tended that the oommilfioners of Excife were.conjlituted 
a court. Tor the parpofe of hearing and determining com- 
plaints relative to that branch of the revenne ; and there- 
fore that no information could, by the exprefs provifiona 
of the fiatute, be inilituted before them, except by the 
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! 1802.- Attorncy-Gcnerali or one of the revenue Officers 

JViUiam PUhngton not being averred to be of the latter 
ogainfl defcription, the whole proceeding was coram non judicC} 
aidOtAeir.” and confequently it was no offence in the dcfendanfip to 
have prevented any perfon from appearing as a witnefe 
before them. That the occafion of making fach provi- 
fion was, that before that time offenders againfl the £x- 
cife laws fraudulently procured their friends to commence 
profecutions againfl them, which were afterwards faintly 
and infufHciently carried on ; in confequence of which 
the offenders either wholly efcaped punifhment, or re- 
ceived Icfs than they deferred. This was prqvided for as ^ 
to informations, &c. in the fupefior courts of Wejlminjier 
and Edinburght by the flat. 12 Geo, 1. c. 28. 28. which 
exprefsly mentions thofe courts. Then the only reafon for 
making the provifion in queflion in niore general words 
in the ftat. 26 Geo. 3. c. 77./ 13. was to include other 
courts than fuch fuperior courts ; and the expreflion, any 
of his majolly’s coarts, evinced fuch an intention other- 
wife the latter flatute Was nugatory. It could not be fup- 
pofed that the legiflature only meant to fupprefs fuch 
fSrauds in the fuperior courts of WeJlmiTiflery and to leave 
them dill open to be praflifed before the inferior tribu- 
nals, where it was probable the greater mifehief lay. 
That where the fuperior courts of We/lnut^er were alone 
intended in an a€l of parliament, they were always either 
fo named, or at lead under tl>e general defignation of 
^rhi Courts of Reefed | that being confidered as an appro- 
■ priate technical' dcfcriptlon by way of excellence; but 
the wqrds here ufed, viz. ** any ^ kis majejifs courts^* 
were of much larger nguifica.tioh, efpecially when ap- 
plied to the fubje€l matter, when it is confidered that by 
far the grcatell number of Exclfe profecutions are mfti- 

tuted 
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tilted before the commllHoners and the juftices of the 
peace, and not in the court of Exchequer. But even 
fuppoling the word ** court/* mutt be taken to mean 
** ^urts of record }** yet that the court of the commlfHoners 
pf Excife was a court of record, as appears from the flat. 

I Gee. z.Ji. a, c. i 6 . f. 4., which fpeaks of the record oi 
their proceedings, and alfo from general reafoning and 
legal analogies. Thus Lord Cote {a) fpeaks- of the Court 
of the commillioners of fewers : but their jurifdi£lion is 
by no means fo extenfive as that of the commiflioners of 
Excife, nor of fuch general and public importance (h). 
That power of fine and imprifonment was given to com- 
miflioners of Excife by fome of the early revenue ads, 
which alone would conftitute them a court of record. 
Gri^ey's cafe (c), Denbanvd^s cafe (d). God/ref ^ cafe (r), 
Dr. Grenville v. The College of Phyjiciam (/"), and 3 Blac. 
Com, 24. [Lawrence J. obferved that Lord Holt't pofl- 
tion in the cafe of the College of Phyficians, that a power 
to fine and imprifoh makes a court or judge of record, 
was faid by Lord C. J. De Grey in 2 Blac. Rep. 1 1 46, 
not to be generally and univerfally true.] At any rate, 
it is Tulficient if the commiflioners are a courts whether 
of record or not : and by Lord Kenyon^ in Darby v. 
Baughan (g), commiflioners of bankrupt arc a court of 
** juilice though they are no court of record. 

{a) 4 J»/. 475. 

(A) In anfwer tn an iAquiry SiicfteS by tlic Court to l||! made during ons 
of the interf als of dSfcufllba oi' thin cafe. It appealed ro be the praAIce of the 
coinmili»ner$ of Excife aot to rfccive infonnations of 'this fort tVom aft)i other 
than their officers , and FUkington was of this defcription : but it alfo appear- 
ed that fuch inforibatiofis coatained no avermeat that the infofjner was an 
officer. 

(r) 8Ca. 38, { 4 ) tod?* 103. (e) ^11 Ca. 43. 

(/) la 388.. (j) ziOo ^ 
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CASES IN EASTER TERM 

a. Previous to the ftat. i Geo. i.fl. a. e. i6. all com- 
plaints and informations at the chief office of Excife in 
London were to be heard and determined by all or the 
major part of the commiffioners. Se£l. 4. of that ftatf^te 
recites the inconvenience and delay of requiring fo manyc 
commiffioners to attend, and ena£ls that all fuch com- 
plaints and informations may be heard and determined 
by any three or more of them ; ** and that it (hall be 
fufficient in the written account or record of fuch pro- 
*< ceedings, to mention that fuch complaint or informa- 
tion was made and exhibited to and before three of 
fuch commiffioners, wUliout particularly mentioning 
** their names, &C. and that every fuch adjudication and 
“ determination of fuch three or more commiffioners, 
** &c. fliall be as good and valid in law, and of the fame 
** force and ef?e£l, &c. as if made by all or the majori'-y,’* 
itc. Here then if the information had been averred to 
have been made before three of the commiffidners, it 
would not have been necefl'iry to have fet forth . their 
names •, but being only alleged to have been made before 
the commiffioners generally (which words would be fatis- 
fied if two only were prefent), their names ought to havfe 
been mentioned by the very adniiffion of the legiflature. 
3. The information alleged to have been made by Pil» 
which is the foundation of the fubfequent pro- 
ceeding, exhibits no legal caufc of complaint, of which 
the commiffioners had jurifdlclbn to inquire : for it is 
founded on flat. a <5 Geo. 3. e. 77. Jl. lo. which ena^s, 
« that if any perfqn (hall knov/ingly receive, huy, or have 
<* in pofleffion any Britl/h fpirit, fOap, or candles, after 
«« the fame (lull be removed from the rcfpcAive places 
« where the fame were made or manufadured, and 
« where the fame ought to have been charged with the 

duties 
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«« duties payable in refpefl thereof, before the faid duties, 

** &c. have been charged, or before fuch Briti/b fpirits, 

*' foap, or candles, have been lawfully 4{ondemned as for- 
feited, the offender, &c. fliall forfeit the Time, &c. 
^nd treble the value.” Hereby two difliixSl ofFences 
arc conftituted ; the one, the knowingly having in poflef- 
fion, &c. fuch candles, &c. after the removal from the 
place of manuf.tdiory before the duties paid j the other, 
the like haviiig in poilcdion in any place after fuch remo- 
val, Itcf.ire condemnation, without payment of the duties. 
Upon the face of this information it is l/ft uncertain 
which of thefe offences was meant to be charged by the 
firft infor iftation recited. J, The effect of the 

recital of the former information is to aver, that neither 
the duty was paid, nor the candles condemned, before the 
removal from the place where the duty was payable.] 

4. 'Che W'ord Briti/b applies as well to candles as 
to fpirits } and therefore the candles charged to be in 
For'ge'^ poflcffTion, &c. fliould have been averred to be 
Brityh. This is the more material, bccaufe foreign 
candles may be imported on payment of a certain duty, 
to which the regulation of the ftatute on which the origi- 
nal information was founded could not apply. 
fence J. obferved, that the charge in the information 
following the words of the ftatute was, that Forge 
knowingly had fuch candles in his poffedion after they 
had been removed from the place of manufactory, and 
•where the fame ought to* bane been charged with the duties 
payable in refpe^ thereof before the faid duties, to whith 
the fame were liable ^ had been charged j which (hewed that 
the. charge could only apply to the r^oyal of hdine. 
made candles.] 

Cc 4 5. Tlic 
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5. The flat, i W.it M. c. 54. /. 13.(0)! which 
limits the information before the commiffioners to 
three months after the ofrence> alfo requires notice to be 
given to the defendant withii^ a week after the info^ma* 
tion laid ; which notice was as heceflary to be averre^ 
here, as that the original information was within three 
months, which is dated. 

6. It is n6t {la(ed that ilTue was joined between the 
crown and the defendant in the firft information re- 
cited (b), 

7he AUtSirntyGentrali Mingay^ Garroiv, ^and TF'ooJj, 
contra, inCded, as to the id objeftion, that the dat. 26 
Geo. 3. c. TT.f. 13. which mentioned any of the King's 
courts, was cohiined to the fuperior courts ; for which 
they went at large into an examination of the body of 
datutes pafled in pari materia j which it is not neceflary 
to date, as this, which was the principal objeflion, jifter- 
wards received a full anfwer from the CoOrt. And 
they referred to Gregorys cafe, 6 Co. 19.^. Aleort 421. 
' l)y. 2^6a. and Jofieff 193. that where a datutc gives 
a remedy in any court of record, (and “ any of his Mti- 
jefly’s court/* mud be fo intended,) it mud be underdood 
of the fuperior courts of Wi;JlmtnJler\ and particularly in 
the prefent cafe, with reference to the dat. 12 Geo, i, 
c. 28./. 28. paired in pari materia. 

2. The dat. 1 Geo. 2. Jl. 2. \6. J. 4. only relates 

to adjudications, where the commiOioners have proceeded 

(i7) The i^artlcular llitute U applicable to another fubjef^ of but 

general reference w kiiade to it by 19. of a6 Gm. 3* c. 77. 

(^) The two la(V aad Tome other tcij 3 ifij| bbjedUons were urged by on^ 
{>f the dciendanu. 
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to hear and determine ; but here the matter u'as not heard 
wd determined^ but only a fummons had iflued to a wit- 
to put the matter in train. At any rate it is no 
more than a queftion concerning the regularity of pro- 
ems. which cannot be entered into in this collateral 
proceeding. Whether or not the commidioners have 
proceeded erroneoufly in a matter in which it muft be 
admitted they had general jurifdi£lion|» it was Hill an 
offence at common law in the defendants to^ confpire to 
interrupt their proceedings^ and to fupprefs the truth> by 
keeping back a neceflary witnefs. It would be no lefs 
an offence to confpire to prefent an erroneous indict- 
ment foi^’any offence againft an innocent perfon ; and an 
aClion for a malicious proiecution would lie notwith- 
{landing fuch error. But the commidioners having jurif- 
diClion to inquire of the original offencCy the court would 
prefume that they proceeded regularly, unlefs the con- 
trary appear. 

* * 

3. Thd faCt of removal before the payment of the 
duties is averred, and the only excufe the party could 
have, which was that the candles had been before con- 
.dethned, is negatived } therefore there is no uncertainty 

in the charge. 

4. The word BfitiJ!} is confined to fpirits^ as contra- 
diffinguiffied from foreign fpirits, mentioned in the ante- 
cedent claufe, and extends not to candles 'or foap } though 
the ad alfo fuppofes thefe latter to be. home-made, be- 
eaufe it fpeaks of thefr removal from the place of manu- 
facture before the duties paid ; and fo the charge in the 
information fuppofes the candles to be home-made: but 
even if that were matter of error or appeal upO|ti: the ori- 
ginal information, it.is no objedion to the ptelenl infor- 
mation for a eonfpiracy. 

5-’The 
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5. The fervice of procefs on fuch offender is never re^ 
quired to be ftated in an information for a collateral of> 
fence arifing out of it. The aA ds merely direSbory w 
the commifltoners how to proceed. , Neither could it be 
ftated here ; becaufe the time was not arrived for ftattbg 
fuch notice when the prefent offence was committed. * 

6. No iffue is joined in fummary proceedings, as in the 
common law epurts ; but the party is fummoned to ap.- 
pear, and after hearing the charge, is^alked ore tenus 
what defence he has to make. 

Curia advifare vult. 

Grose J. {a), now delivered the judgment of \Jie Court. 
This was a motion in arreff of judgment upon an infor- 
miation, not neceffary to be re>ffated, and the principal 
queliion agitated was, Whether.the flat. 26 Geo. 3. c. 77. 
/•IS- extends to proceedings before the commiilioners of 
Excife and juffices of the peace ? not whether they fall 
within the legal deBnition of a ceurty hut whether the’le- 
gillature in this claufe meant to comprehend them ?' To 
Ihew chat they were not meant to be comprehended^ it is 
a circumftance of fome weight, that in no a£l of paelia> 
ment which has been produced by the defendant are they 
£0 deferibed : and upon looking through the feveral a£ls, 
it is clear that they were intended not to be compre*- 
' hended. By the ffat. 12 Cia- 2. c- 2s- /- 31* rU for.* 
feitures and qffences againff that a£k, within the limits of 
the chief office in Londou^ were to‘ be heard by the com- 
miffioners of £:ccife t and all forfeitures and offences 
: clftwbere vrere to be heard and determined by two or 
r»qr« jullices the pc]a^^> ^ appeal to the quarter 

(d) Lord wit Ati3ntt](!..OeBe>id wbtn the car« wM argued. 

reftions. 
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feflionf. By the ftat. 15 Cha* a. e. 11. certain penaltiee l80i. 

•tt to be cecoTcred before two juftices; and (bjr / 25*) 

all fine*, penalties, and forfeitures, for which ho remedy - 4*^ 

\ . . ft « .. . ..ft. ' s»*vsv.>r«»*» 

ordained by that acC| ihall be recovered by auion 01 

^eoty billy plaint, or information, in any court of record. 

From this time there were different offences } fome of 
which were to be puniihed by proceedings before juffices \ 
odiers by aftion of debt, bill, plaint, or^infonnation in 
any of his majeffy’s courts of record j and fome by fub* 
fequent (latutes by either mode. 7he flat. 12 Geo. i. is 
confined to informations^ and did not extend to afHons } 
and the defe.<^ in that a£t.was in this refpedi^, and not in 
its being'^'^confined to the courts , of Wejiminjler and 
Riinburgh. To remedy this, the flat-. 26 Geo. 3. c. 77. 
extended the proviffons of the flat. i2 Geo. i. to all the 
ways by which fines, penalties, and forfeitures impofed 
by the Excife laws could be recovered in the fuperior 
courts > and the words ** a£lton, bill, and plaint”' are not 
Inoperative, as w9s argued : nor are the proceedings 
againfl offenders againff the Excife laws merely in rew, 
as was fuppofed. For many (latutes authorize proceed- 
ings by adlion to recover penalties under the Excife laws. 

The flat. 15 Cha. 2. authorizes the recovery by action of 
debt, bill, plaint, or information, in any court of record of 
fines, penalties, and forfeitures, for the recovering w’hich 
no other remedy is given. Tlie flat, i JfT/l. & Mary, 
e. 24.71 174 gives penalties againft brewers of 100/., to 
be recovered by aflion of debt, bill, plaint, or informa* 
tion, in any of his majefly’s courts of record. The fiat. 

10 & 1 1 fy. Sc ja. e. 24. f. 20. gives the like. So the 
fiat. iSGeo. c. ‘x 6 . f. 4. and 24 2. ir4 40. 7I 2p;t 

all chefe ftatutes ufing the (km.e words as flat, 25 Geo.^. 

** afllon, bill, plaint, aftd inforffiation,” fpicak of courts 

- or ■ 
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of record. Therefore the cUufe in the ftat. 26 Geo. 3. 
which rnufl: be meant to reftrath the {iower given by fo**- 
mer (latutes» muft be underftood to refer to the cou- ts 
mentioned in thofe (latutes. The ftatutes are all in hart 

. V. 

materia. The true import of the word ** information’/ 
mfeitur a fociis. The above was the only obje£tiou which 
feemed to be relied upon t As to the reft, they were very 
fatisfa£torily anfwered at the bar. For thefe reafons we are 
•f opinion that the judgment ought to ftand. 

Rule difeharged. 


Doe deiti. Georoe Allan, John Pease, and 
Thomas Pease againjl John Calvert. 

j^N eje Ament for certain lands in Torijblret a verdiA 
was taken by confent for the plaintifl-'^ fubjeA to the 
opinion' of the Court on the following cafe ; 

Mrs. Anne Allan being feized in fee of the* lands in 
queftlon, by her will, dated the 28th January 1783, -duly 
executed and attefted, devtfed the fame to the ufe of 
James Allan the elder for life, remainder to Geetrge Allan 
the elder for life, remainder to truftees to preferve con- 
tingent remainders, reihainder to George Allan the younger 
(the lefloT of the plaintiff) and his afligns for life, remain- 
- der to truftees, &C. Ticmainder to the 6rft and other fons 
of George Allan the younger in tail naale, with remainders 
over. In die faid Anne AllatCi^ will is contained, the fol- 
lowing proyifo : ** Provided always and my will is, that 
it fhall and may be lawful to and for the faid James 
ir Allan, the eider, yf/Ain the cider, and George Allan 

the youhgerf/nfpi^^yely, as and when they refpec- 
tiveVy come' into and be in the a Anal poftelfion of my faid 
the potter. . 2 herein- 
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hereinbefore devifed' ellates and premifeSs or any part 
;roof« or be a£tually entitled to the rents and profits 
tlkrii^of* or of any part thereof, by indentures under their 
reme^^ive hands and feals to demife or leafe the fame, or 
/iich part or parts thereof, whereof they (hall refpe£^ively 
be in the"a£lual pofieflioii, or to the rents and profits 
whereof they (hall be refpedively entitled, unto any per* 
fon or perfons for any term or numb^ of years not ex- 
ceeding twelve years in poffejfiont and not in reniaindery re- 
verfton^ or expeliancy ; fo as upon every fuch leafe, there 
be referred and made payable during the continuance 
thereof refp{ £lively the bed improved yearly rent that can 
be reafonably had or gotten for the fame, without taking 
any fum or fums of money or other thing by way of fine 
or income for or in refpe^ of fuch leafe or leafes ; and 
fo as none of the faid leafes be made difpunilhable of 
wade by any exprefs words to be therein contained : and 
that in every fuch leafe there be contained a claufe of re- 
entry for non-payVnent of the rent or rents to be thereby 
refpe£tively referred : and that fuch lelTee or lefiees, to 
whom fuch leafe or leafes (hall be made, feal and execute 
* counterparts of fuch leafe or leafes.’* Anne Allan died in 
OSioher 1785. Upon her deafh^ Jamfs Allan the elder 
entered, and died feized in January 1 790 : and the late 
George Allan the elder, being then- tenant for life in pof- 
feOion of the lands in quefiton, under the devife in Anne 
Allatfs will, did, by |,ndenture of leafe, bearing date and 
executed the 29th of March 1798, demife the lands in 
queftion to the defendant, to hold the fame untOrthe faid 
Jahn Calverty in manner following, viz. the tillage ground 
from the t^th of February lad pad ; the^]^dure ground 
from the 5th- of then next t end the refidue of all 
the premifes from the 1 2th of d/ojr (hen next } for 

- . the 
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the term of twelve from the faid refpeSitve days, 

under the neat and clear yearly rent of 85/. by quarter^ 
payments, viz. upon the loth of the loth of 
the loth of yanuary^ and t^e xoth. oi Aprils in every ywr 1 
and the firlt payment to be made on the 10th of July 
then next enfuing. George Allan the elder died .on the 
syth May 1806) and George Allan the younger (leflbr of 
the plaintiff) furvived him. The periods mentioned in 
tht habendum of the leafe, viz. the 13th of February^ the 
5 th oi April t and the i ath of May^ are the ufual periods 
of entry by tenants on arable, paffure, and meadow 
ground refpeStively, in the country where^ the lands in 
quell ion lie. 'Fhe rent referred on the Iqafe in quellion 
was the bed; improved yearly rent that could be reafon- 
ably gotten for the lands in quellion at the time the leafe 
was granted. No fine or other thing was taken for grant* 
ing it. ' The leflee is not made dirpunilhabie of wafle. 
The leafe contains a clanfe of re-entry for ' non-payment 
of the referved rent. And the leflee executed a •counter- 
part of the leafe. The defendant on the 29th of March 
lypS, (the day of the date of the leafe in queftion,) held 
the premifes as tenant from year to year, to George Allan: 
the elder, as he had been to the tellatrix, and to James 
Allan the elder, in their refpe^hre lifetimes s and which 
tnbancy, aecurding to the cullom of the counury above 
ftated, would detetmioe on the xyh ot February 5tfa 
otiApail^ and the ladi of May^ in the year 1 798 i and the 
defendant was in poilcllion of the premifes at the time of 
bringing the ejtfilmcnt* The queftions for the opinion 
of the Court, were, tjlp Whether tlio leafe of the 29 A 
of Mareh <75^, by the then teoaut for life George AlUn 
tJte elder, were e good and fufficient Jeafe un* 

der the power of leafiog cimbimed Mrs. Anne AUaA% 

will. 


I 
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fo aft to bind thofe in remainder claiming under the 
I ijy Whether, under the circumftances, the 
llubrs o£ the plaintiff, or any of them, were entitled to 
xelnvcT’ in this ejefiment ? . 

This cafe was firft. argued in Hilary term lall,' by W. 
Walton for the plaintiff, and hamhe for the defendant i 
and again in this term by Erjkihe for the plaintiff, and 
Park for the defendant. . 

For the plaintiff it was contended, that this was a leafc 
in reverfton, -und not in pojftjjioni and therefore void under 
the power. It was only a leafe in poffeflion as to the 
tillage ground, which was to be holden from the 13th of 
February preceding the a9th of Marcb^ when the leafe 
was executed. As to all the red, part of which was to 
be taken from the 5th of jiprilt and the refidue from the 
T2th of May tlien next enfuing,it was clearly profpeftive, 
and therefore a Idhfe in reverffon. Then the leafe being 
entire, if void for part muff be void for the whole. It 
was faid by Holt C. J. in Winter s. Lovedore (^a)^ that any 
'leafe to commence in futuro was a leafe in reverlion, as 
oppofed to a leafe in poffefiioa ; and that a leafe to com., 
mence after another leafe was properly a' leafe in rever- 
fion. The previous occupation of. .the farm by the fame 
tenant cannot make arty difference: the queftion is the 
fame upon the condrqflion of the fubliding leale as if k 
had been made to a flranger : and if fo, . it is certain that 
he could not have taken poffelGon of (wo- thirds of t]ie 
farm at the time of the leafe granted. A notlipe to quit 
on the 29th if givtm to a prior tenant under fneh 

a leafe, would hut have been binding. Then if the leafe 

(«) a Salk, 537, Cm. 1 Ld, Raym, *67. 6. C. 

convey- 
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1802. conveying in the terms of it a reverGonary interell be 
" void under the power to leafe in pofTefGon, it cannot 

D»*d. Allan , . j. , c l « T 

- and Others be made good by any conlideration of the cuiton 

Caltmt. of the. country. All powers muft be flridlly efe- 

cuted according to the form prefcribed ; and there is no^ 
equity allowed in conftruing the execution of them. Tay 
lor V. Horde (o), Earl of Darlington v. Pulteney (^), and 
Denn v. Fearnfdf (f)« This rule was not fhaken in Pugh 
V. Duke of ^eeds (d), though the application of it in the 
laft'mentioned cafe might be queflioned. The reverfioner 
has a right to infill that he (hall not be injured: but if 
the tenant for life had died immediately executing 
this leafe on the 29th of March., the (irll quarter’s rent 
would not have been payable till the loih "July, ten days 
after the expiration of the quarter. A leafe confi (lent with 
the power and with the cuftom of the country might have 
been granted if it had not been executed till the i2th of 
Ma^ 

For the defendant, it was urged that the true queflion 
was. What the teftatrix, who created the power, intend- 
ed ? which was to be colle£led from the whole of the* 
inftrument, and from all the circumftances to which it 
related : amongft others, it muft be taken that (he knew 
the cuftom of the country as to the courfe of huihandry 
and the manner of leafing i and (lie could not intend that 
the obje£ts of her bounty (hould b<^cftri£ted from leafing 
in fo beneficial a manner as others, and as (be herfelf had 
. done. The expedient propofed of waiting till the 12th 
of May before the leafe was granted, would not have 

' {m) t Sutr» no* ( 3 ) *67* 

^ ^ (r) 1 ^1^.176. (df) 714. 

{blved 
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folved the dilUcuIty ; for as great expenccs muft be in- 1 802. 
^rrcd by the incoming tenant in preparing the arable m 

.t%fd fer the crop, no tenant would incur fuch cxpences OthM 

bcjfoTC-hand at the rifk of not having the leale afterwards Calvekt. 

•granted to him. In Doc d. Uag^et v. Stio^wdon (/i), the 
cuftom cf the country was holdca to control the general 
rule of lav/, as to giving fix months notice to. quit before 
the end ofthc tcnaut*s year. There, as fiere, the arable 
part of the farm was hofden from Old CafHl 1 ^tas*day i yet 
the rent being made payable at Old Lady^day^ a notice to 
quit fix months before the latter was liulden fullicient; 
the wholc^eing confidered according to the cuftom of 
the country as a Lady-day taking. So this may be taken to 
be a fubftantial execution of the power according to the 
cuftom of the country i the whole rent being refervtcl 
quarterly. Thefe powers are now conilrued more liber- 
ally than formerly. In Pagh v. 7 he J^ukc cf Leeds 
whtre tire power was to Icafc iu poflcfllon, it was ruled that 
a leafe from the day of the date fhculd take cfixfl: either 
includvcly or exclufivcly of that day, according as it would 
beft ^STectuare the intention of the perfon creating the 
power. Upon the fame principle, in Gocditilc v. Fumt^ 
can\c)j a Icafe per vciba de prrjfemi was holden to be 
within ni like powder ; though at the rime of the execution 
other lefl'ees at will or from year to year were iu pofleflioa 
of the dc inifed premifes ^ they receiving directions to pay 
the rents to the new leffcc. So Pcmcroy v- Partwgpm (<r/), 
and Doe d. Dale of Devonfnre v. Cax^endifj (£*), turned en- 

(tf) (/>) 714* {^) S^S* 

(d) 3 Term R^p* 665. {t) 4 Term Rep* 741. ». Of this cafe 

Lawrence J. now oj^ferved that it was doe that would not rule any other, at' 

Icaft not ex§€kly fimilsr : he had heard Lord Xenjoa ci^teCs that opinion 

of iu And Srudendrv, £twes, ante» z volr45o. 

Voi- U* Dd tircly 
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tirely on tlie intention of the parties making the powers. 
At any rate; the execution of a power may be good i),. 
part, fo far as it is warranted by the power, though l|f,<d 
for the excefs; as in Alexander v. Alexander (d), and 
men/ v. Marjball {i) : therefore the leafe may be valid for* 
the arable land. 

In reply it w^as anfwered, that this was no queftion of 
anr excefs in executing the power, for that the leafe was 
entire, and t^'O rent, which was alfo entire, could not be 
apportioned ; and therefore the whole was a void execu- 
tion of the power. That the cafe of Dpe v. Snowdon 
turned upon the conftriiflion of a notice to quit given to 
a tenant from year to year, which not being upon a con- 
tTa£f under feal, might be governed by the cuftom of the 
country^ in relation to which the parties might be fup- 
pofed to have contra£Ied : for which purpofe the entry 
on the arable land was not coniidered as a general taking 
pofTeflion of it at that period, but only for a ^cial 'pur- 
pofe, viz. to plough and prepare for the JLent corn. ' But 
even that cafe was much quellioned by Lord Kenyon C. J. 
in an eje^ment tried before him at Stafford fummer aTizejs 
1 788, upon the demife of Lord Grey de Wilton (e). 

Curia adv. vult. 

Gaosc J. now delivered the opinion' of the Court.— 
In this cafe there can be no doubt that the leafe granted 
to the defendant is a leafe in revetffoHt inafmuch as it ia 
dated the 29th of Marcby and is to take eiFe& as to all 
. the lands and other preniifes contained in it, except the 

(«) *1^.644. (*) JP.'Ci-iTx. 

(r) J. ia 

«fth« Court. 

arable. 
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arable^ at times fubfequent to the .detennination of an 

S ling intereft : and according to the definition in the 
of Whiter v. Loifeday^ Comynsy 39, leafes in reverfion 
power mean leafes to commence after the end of a 
prefent interefi in being. But it is argued for the defend* 
ant, that Mrs. Allans the creator of the power in this 
cafe, thufl have intended, from the cuftom of the coun- 
try, of which ihe was apprifed, that fuch iWfes Ihoiild be 
made as that in queftion-. To this it may* 4 fS%id in an- 
fwer, that it would be diredlly contrary to the terms of 
the power} which, if the cuftotA be engrafted on it, in- 
ftead of bcl^io let leafes in pofielfion, would be to let leafes 
in reverfion, fo as the commencement of the Icafe as to 
part (hould be carried not beyond the 5 th of Aprils and 
as to other part, not beyond the tath of May next fol- 
lowing the leafe. The whole of the argument for a con- 
Aru£ti<m in favour of the defendant is built on a fuppofed 
impoflibility, that the power of leafing given by this will 
fliould be exercifed, if this leafe be not good. But in 
anfwer to this it may be obferved, firft, that in this par- 
ticulgr cafe no fuch impoflibility exifts; for the defendant 
might have furrendered his fubfifling term and taken a 
new leafe in poflbflion. And though the leafe had been 
granted to a perfon npt having a prior intereft to be fur- 
rendered, dill it might have been made confident with 
the terms of the power. For if the cafe of Doe v. Snow- 
donia) be law, the inteteft of the tenant was that of ^ 
tenancy from year to year, ending the day on which the 
tent is payable in Aprils under an agreement to let the 
fucceeding tenant prepare the arable land for corn 19 the 
montb til .February s toA h^iog under the fame agree- 

(«) s Btac. R«p. is>4« 
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i8oa. ment a right to depaflure the meadow till the 12th of 

Dee d ALtAN which eircumftaiices : a leafe in pofieflim 

and Other* might have been made, had the tenant for life waited»ll 

agahftft • ^ . Jf 

CAiaViiKT, the 5th of ^prilm ; Xhe cafe o{ Doe on the detnije of L^rd 
Ch^ey de Wilton^ ^t^StoJford fummer afljzes 1783, was citeJ 
at the bar as a cafe .in which Doe v# Snotvdon had been 
over-ruled by ^Lord Kenyon at nifi prius. That was an 
ejc£lment brought by a landlord on a notice to quit. The 
defendant ITafl a farm, as to the arable lands from Candle-^ 
niasj as to the buildings andpaftures hcmMay^day: the rent 
payable at Michaelmas and Dady^day. Thc^notice to quit 
was given fix months before May day ^ but ndii^^x months 
before CiemUemas. Lord Kenyon nonluited the plaintilF; 
and is ftated to have faiJ.that the notice mull be given 
half a year before Candlemas^. Uut it does not appear 
whether the notice to quit were given I^alf a year before 
Lady-day or not^ fo as to bring it within the rule laid 
down in Doe v, Sno^udon. But It docs not appear ro us 
neccflhvy, in deciding the prefent cafe; to determine be- 
tween the cafes of JDsev. Sfioivden and that of Doe d. Lord 
Grty de WtUon ; becaufe, fnppofing lialf a year’s notu:e to 
quit previous to the earlied time of cnteiing on any of 
the lands to be requisite, in order to maintain an ejc£l- 
meiit It vtfill not neceliarily/ follow tliat a leafe made pre- 
vious to the lad tent-day of the fub^ding leafe, and alfo 
previous to the time of pofTellton being to be obtained of 
a great part of the farm, will not be a leafe in reverfioo. 
But be that as it may, at all events a concurrent leaiis 
might have been granted accordmg to the cafe of Goodtitle 
V, I'ur.ttcoHi Dsugl. 565. for twelve years immediately com- 
mencing, habendum from the 13th February^ the 5th 
Jlprilf and the I2th, oi May in die preceding year : this 
would have fsllctt witMa the term&.of the power, which ie 

to 
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to deiiiire or leafe for any term or number of years not cx* 
pding twelve years, in poflVffion, anti not in rcverfiori ; 

' fueh leafe would have been in pofTcirion, and not in 
re^r^lion, remainder, or expeiflancy, and would have beeu 
for a term not exceeding twelve years $ which is the re-. 
(Iriflion mentioned in the power. And it is not to be 
taken that this would not be an execution of the power 
to the utmoll extent Mrs- Alim intended j^for if a leafe 
may be made not contradi£iory to the termsjjjj^he power, 
and confiftent with the cu (lorn of the country, fuch leafe 
fljall be intended to be v/hat was meant (if by a furrender 
a leafe In conveying a future interefl for twelve 

years, couUl not be granted), rather than a leafe contrary 
to the words of the power. The cafes cited, where the 
Icafcs have been holden void for excefs only, do not ap- 
ply } for this is no quedion of excefs : in thofe cafes, by 
retrenching the excefs a leafe may be brought within the 
terms o/ the power ; but no limitation of the term will 
malce a Isja’fe in rtv^rfioa a leafe In pofleflton. 

Poftca to tue PlaintifF. 

Nantes againji Thompson. 

was an atSlion on a policy of iiifurance, declared 
to be made by the plaintitFas well in hisown name 
as for and in lire name and names of ail and every other 
perfon or perfons to whom the fame «lid, might, or (liould 
appertain In part or ifl all, on the flvip valued, at 
146-3/. and goods 011 board, loti or not jolt, at and from 
Elfineur to Ft rrof^ Cadiz^ and : w 

depart with convoy for tlie voyage, &c/>.T4e ;poiici|was 
in the ufuai form » and the declaration, eda^ned tbefe, 
together with other ufuai averments ; /fhat the plaintiff 

.Dd.3 was 
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1 802. perfoa who gave the order to the igent fmmedU 

— — ately employed to efe^ the policy ; that tiie faul Oiip 

eSeclic^ the policy, not 

TMtMrsAN. happening of the lots after-mentioned, nor at ^ny 
other time, tb^prcperty rftr bthn^ng the Ki^g or anp ^ 
hit fitlye&s i and that in the coarfe of her voyage (he ar<« 
lived and anchored in Piymouth Sound% tktii,yrztk there ar- 
refted and detained by order of his MajeSy, and thereby 
prevented .J^orn purfuing her intended voyage, and was 
afterwards condemned as lawful priae in the fligh Court 
of Admiralty, whereby the fame Ihip became wholly loll 
to the plaintiff, and to every other perfon * o^whom the 
fame did or might appertain^ There was a fecond count 
with the fame averments, only dating that the veiTel in the 
cpurfe of her voyage was taken as priae by perfons un- 
known. There were alfo the common money counts. To. 
the fird and fecond counts there was a demurrer, alleging 
for caufes that it was not alleged, nor did therein -appjear, 
for whofe ufe or benefit, or on whofe’account the policy 
was made ; nor to whom the faid iliip appertained in part 
or in all j nor vubnt perfon. or perfons were interred or cenm 
cerned in the fetid infurancet &C.; nor that the plaintiff^ or 
any other perfon or perfons had any interejit property^ or- 
roncern in.the Jbip : and alfo for that it is. alleged that the 
(aid (hip became wholly lod to the plaintiff and to every 
other perfon to whom the fame did or might appertain in 
part or in all 1 but it was not alleged, nor did appear with 
fulficient certainty to whom or to whaV other perfon or 
perfons befides the.plaintiff the faid A>ip became wholly 
loft, fitc. JoindciJn demurrer. 

TliU cafe was firft argued in term laft, by GVes 

iu ftlppptt cf the detnurrcr^t cpntr^ } and again 
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ui this term by Mrjkmelox the demurrer* and Park contri* 
ft is unneceiTary to enter at length into the argument, or 
•tj ^a uthoritifs referred to, as they were fo fully confi- 
'dlj|^<M. by the Court in giving judgment. 


1802. 

THoMr>i|Ko 


• In Aipport of the caufes of demurrer afligned ; though 
it was not denied that even if the plaintiff had had no in* 
tereff in the fubje£I matter, it would have been compe> 
tent to him, as agent for a foreigner, to Hbve effeOed the 
policy, notwithftanding the general provt(iASI'‘of the Hat. 

19 Geo. 2. £’.37. which is confined to infurances on 
ihips, £ec. belonging to the king or any of his fubje<Sls; 
and that ju^^ould alfo have been competent to him to 
have laid a wager on the event of the Ihip’s fafe arrival 
without any intereff in the property: yet it was contended 
that a policy of infurance, in the very terms as well as 
principle of it, if not otherwife expreffed, imported a . 
contra^ of indemnity, and therefore neceffa^iiy fuppofed 
UQ.intereft in the party for whofe benefit it was made t 
for fic (fould not 6e affared unlefs he had fome intereft at 
ftake, and fuph upon which the perils infured againfl: 
might operate. Then if that were the underftanding of 
*the parties to the contrail, fuch intereft ought to he 
averred. That it was a deception upon the underwriter 
tftheaffured had no intereft, becaufe it varied the ^ 
very inaterially : for if it were known before hand to an 
underwriter that be was contrafking a mere-wager with 
the party, he would neceffarily require a higher premium s 
becaufe every lofs in th^t event mqft be a tntal Idfs, m 
there could be no atnndonment, and h^ eoiliid ^ 

benefit of falvage, which ih' the cafe of genuhi# marine 
infurance diminiihed the ride- Befides iiBil^i^, in' the es^n 
a ppicre ^gqr, ibc ui^ared fo far |^ving:^^ in* 

, . P.d’ 4' 'i- ^ tereft \ 
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tcrcft in the prcfervation of the fiiip, in its efficiency to 
perform the voyage, or in the ability or integrity of thofc 
employed in the navigation ; for afeercaining all which the 
underwriter gives him credit, that he is rather interel^d 
in infuring the moft defperate rifks ; againfl: which U>e 
underwriter ought to have due warning, that he may ap-’ 
portion the premium accordingly. 


On the other hand, it was denied that contrails of in- 
furance were always to be confidered as contra£ls of 
dcinnity : for that a wager policy was recognized to be 
lawful before the ftat. \i)Geo. 2. c. 37., and y/as admitted 
to be fo ftill with regard to foreigners. Astd that if 
wagers in general were lawful, though the parties had no 
intered in the event, there vi;as no rcafon why they 
iTtoiild not be made in the form of a policy as well as in 
any other form, unlefs reiltaiitcd by fome pof'itive law. 
As to the rifk being altered, it was competent to the un- 
derwriter in every cafe, and an efleiiti.d part of his bufi- 
nefs, to make inquiry as to every circumltance which 
could operate on the extent of the riik. That if the policy 
had been made “ interell or r.o interefl,” or with wo/ds 
to that elfefl (which it was admitted would have been 
fuffiviciu), nd more intelligence would have been con- 
veyed to the underwriter on the face of the policy than 
here ; and no in jury could enfue to him from the omiffion 
of the averment of intcred contended for ; becaufs if the 
policy imported an lutered, the piaintiiF would he bound 
to prove OM At the frial, whether exprefaly averred or not; 
and if d did hot fo import, then fuch averment was not 
ncceflary./' neither ..did the.ftat.; ipGm. a.impofcany rC'« 
declaring on policies on foreign (hips, They^ 
^Ifo r^C^cd ^ paan^precedc^Hi of the 
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ftattite ; and inllfted that this very point was determined 
in Cravffurd v. Hunter (a), where the fourth count of the 
declaration was the fame as the prefent } and no writ of 
eri^r was brought. 


z8.oa. 
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In reply it was obferved, that in Crawfurd v. Hunter 
an interefl was averred in the firfl: count} and the prin- 
cipal queftion being. Whether the plaititi^ had an infur- 
able intered:, it was not thought wortlt while to profecutu 
a writ of error in that particular a^ion meref^for the de- 
left of the fourth count : but in Crawfurd v. Luftgnanp 
on the fame policy, (where a writ of error was brought,) 
the plaintiir only took his judgment on the counts aver- 
ring an intered. 

Curia adv. vult. 


Grose J. (i) now delivered the opinion of tlie Court.— 
The quedion in this cafe is. Whether in a declaration on 
a policy^ wltich on the face of It has no words to (hew it 
not to be an intered policy, it be required that the plain- 
ti(F fliould aver an intered to be entitled to recover ? In 
thec^urfe of the argument it was admitted that the ve/Tel, 
being foreign, was the fubjeft of infurance, whether the 
affured had an intered in it or not: and.it does not feem 
that an underwriter is likely to Aider any inconvenience 
from that not being expreded in the policy ; inafmuch a$ 
at the time of the fubfeription, he may be informed, 
whether the (hip be or btf not a foreig.n vedel \ and whether 
the aiTured have an intered or nott and if he have lhch. 
intered, the underwriter will be entitled to all the ^yab^ 
tages aridng therefrom, according to the cafe of 

(#) ^ Tirrm Ktp, 13. where all the cafet on the fubje<l Aire ^ 

« Lord haviog been coacemed m the eAu^^gaVie no Oflnion. 
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V, Farr, i Vern. jx 6 » whatever may be the form of the 
policy. The argument . for the defendant turns upon a 
crittcifm on the word aijfuredi and upon conhaiog that 
word to its ori^nal and proper meaning, and not allowing 
it to be underdood in a toofer anddefs proper fenfe, which 
it has acquired. That the word may be under* 

flood to import a contra A to pay a certain fum on the 
happening of t|ie events fpecified in a policy, without any 
regard to i | it y reft. feems to follow from what was not de- 
nied by the £fendant*s counfel, viz. That the plaintiff 
might have recovered, had the policy ufed the words 
intereft or no intereft j** in which cafe, ui^lefs a fenfe bo 
given to the word ojffUred different from its pft>per mean- 
. ing, there would be a contradiction in terms % for it would 
be a contract to indemnify a man againfl: rilks, by which, 
on the face of the inllrument, it would appear he could 
not be damnified: and to make fuch contraCl intelligible, 
the words ** intereji or no inUreJ^* mull be underdood as 
pointing out that the vroxd^ajffurtd wasjnot to be underdood 
in its original and proper fenfe. In making the dat, 
19 Geo. 2. the legifiature mud have underdood that the 
word aJfUred had an improper as well as a proper glean- 
ing, by its prohibiting affurances intered or no intered,’* 
which is a verydtfferent thing from an tnfurance, without 
further proof of intered than the policy,” which is alfo 
mentioned in the datute: for the latter is an admilfion of 
intered to the ainomu, of the fum in the policy, and is 
confident with the proper knit of the word ajptred } and 
not like; an affuiance without intered, which in the dri£k 
fenfe would be a cbntriidiflion iii terms. The dat. 
14 Geo. 3. affd treats the injuranee as having 

: this Icdi proper fendif. ftii title is an a£l for regulating 
« infurapee^ oafivcf^ atul forpcol^bitiog fiich infurances, 

« except 
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« except in cafes where - pet fons infuring (hall have 
an intereflt in the life or death of the perfons in* 
*< Aired t” and its preamble recitea, that the ma|cing infu» 
ranees an lives, or other events, wherein the injured fiall 
have no inter^, hath introduced a mifehievous kind of 
gaming ; and then the Aatute enafls, that no infuranee 
(hall be made on any event -wherein the perfon on whofe 
account fuch policies (hall be made (hall l^ve no intere(t« 
Here the legidature treats iterance as a thingjvhich may 
exift without an intereft : but if, according to the defen* 
dant’s argument, that could not be, the aA (hould have 
been.againft^agering under the form or pretence of in- 
furing i an^ (hould have ena£led, tha^ no agreement of 
the parties to difpenfe with the proof of intereft, or ad* 
million of interelf, if it could be (hewn not to exift, (hould 
enable the perfons fo contrafling to recover. In Roebuck 
V. Hammerton, Cowper ^37* a wager was laid on the fex 
of the Chevalier D'Eon ; and the form of the contraffc 
was ‘this 1 in confideration of thirty* Bve guineas for 100/. 
received of Meflrs. Roebuck and Vaughan, we whofe names 
are hereunto fubferibed do feverally promife to pay the 
fum\of money which we have hereunto fubferibed, on 
the following condition, viz. in cafe the Chevalier D'Eon 
(hould hereafter prove to be a female. Valued at the fum 
infured, without further proof of intered than this policy. 
In witnefs whereof, we the alTurers have fubferibed our 
names. And it was contended that the flat. 14 Geo. 3. 
f. 48. did not extend to* that cafe : that it was no policy : 
that the fubje^ matter was not capable of infurance ; that 
the nature of the a^, and uoc the form of the inl^ment, 
ought to decide : and that it was a mere wager reduced 
Into writing. But (he Court held it within, the afU as a 
^^iej of inftnranee* U the, infurauce in the cafe be- 
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fore U8 may be taken to be an infurahce without intereftf 
and to be undcrilpod a| an agreement to pay the fum fub- 
fcribed in the event of the {I.iip being loft by any of the 
perils iefured againft, the non-averment of intereft can 
at moft lead only to a conclnfion, that this is not an itue» 
reft policy; fupponngy if it were an intereft policy, an 
averment of intereft to be necelTtry : and' the plaintiff will 
be entitled to recover, as the affurer of 'a foreign (hip ha- 
ving no Intereft in it. But if it be an intereft policy, the 
precedents referred to arc, we thinks authorities for de- 
claring without an averment of fuch intereft. The cafe 
of Goring v. Sweetings in Saunders 200, wirt a policy va- 
lued at 300/., without further account of th^ame ; the 
eiTefb of which was to make it unnecelTary to prove the 
amount of the intereft at the trial. But that could not, 
according to any rule of pleading, difpenfe with the ne- 
cclTity of averring an intereft, if without, fuch averment 
there could be no breach of the defendant’s undertaking ; 
which is the obje£fion in the prefent cafe. Nor could 
the allegation of an offer to abandon fupply the want of 
the averment ; for that was an allegation pcrftflly imma- 
terial ; it need not have been proved to have entitled thp 
plaintiff to recover an average lofs ; and a total lofs might 
have been recovered without it. And though the plain- 
tiff offered to abandon fuch intereft as he had ; yet inaf- 
mneh as it would not follow from thence that he had 
any intereft, it could not fupply the want of an allega- 
tion ) which^ according to the argument in this cafe, is 
moft material and effential, to (hew a breach of the de- 
fendant’s cofitra£f ; the want of which a verdifl would 
hardly haye helped ; for fuch alicf^tiba would have been 
proved by proof of a paper delivered to the defendant, 
Qpuched in the terms of that aU^ation, without any proof 

whatever 
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tuhatever of intereft. It may be inferrc 4 „,ftpm The offer 1802. 
to abandon in that cafe, that it was a policy on iutereil ; ' — •»— 

ndtwithftanding which no objeftion was taken to the 
want of the averment, now tnSfted on, by 5 <iwWrrr, who, . .^■®****®*'‘ 
for acutenefs and knowledge of pleading, was cxceededi • 
by no one, and who appears diflatisiied with the determi? 
nation againff him. It is therefore, as a precedent, a very 
ftrong authority in favour of the plaintifi? Vidian 26. is/ 
another declaration on a (imibr policy on «fnF fame (hip, 
at the fait of another plaintiff, in the fame form. Vidian 
48. is an infurance on the fliip : and the aver- 

ment is, tii^the plaintiff was pofleffed of part of the fliip 
on a certain day, and that aftervvards divers goods were 
loaded on board her, with which (he fiilcd, and that thofe 
goods were exchanged for others, and that the (hip was 
taken with thofe ]a(t*mentioned goods: but it contains 
no averment that thofe goods were the plaintiff’s, or that 
he loaded them, or that he had any intcreff in them $ one 
or other of which allegations, according to the argument 
for the defendant, was neceflary to (hew that the plaintiff 
was damnified by the lofs of the goods, and to entitle him 
to recover for them. Cii// 77. was admitted to be a pre- 
cedent in favour of the plaintiff. As to Jeffry^ v. ir- 
gendray that precedent does not fupport the plaintiff's 
cafe ) for upon examining the roll, it appears that an in- 
tereft is averred in the declaration, and found by the fpe- 
cial verdict. Subfequect to the ftat. tp Gto. 2. we do 
not find any uillance where, in cafes within that (latutc, 
an intereft has not been averred ; which, from its uniirer- 
fality, compared with the inffances before the ^ ftatute 
where it has not been done, affords fome inference, that 
without luch avermenti a policy made in the form this it, 
is not necelTarily to be taken to be an intereff policy j and 
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«re Are not apprifed of Any cafe fince that time, except 
Crimed y. Hunttr^ where the poticy cotdd be madd 
withont interest in which, by the terma of thie policy, the 
afltnred iiklght not aver an intereft, without fubjefling him« 
felf to a greater degree of proof than if he had omitted 
it» Snch Was the cafe of Tbeliufoh v. Fteiebtt^ Deugi. 30 1 ■> 
which was a policy pn foreign Ihips: in that cafe there waa 
an averment of^ntereft t bnt aa the policy waa to be fuffi> 
cient pKX^m intereft, that averment would be proved 
without going a ftep further than would have been necef- 
fary, had there been no fuch averment : and ,|'herefore fuch 
precedenta have little weight in determining hrs queftion^ 
In Crttvtfird v« Hunter^ the fourth count of the declaration 
waa in the form ufed in this cafe, and was holden good 
on demurrer. Whatever therefore might have been our 
opinion, if we were now cidled upon to put a conftrudlion 
for the lirft time on this inftrument, coniidered perhaps 
in its moft proper fignification as a contrafl of indemnity ; 
yet after the precedents 1 have alluded to, and the late de« 

. cifion on demurrer, until that judgment, if it be wrong, 

« 

lhall be correded in a court of error, we think its authority 
Ihould rule'fimilar cafes. And if the underwriters appre* 
hend any inconvenience from the afliired being entitled 
to recover on a ptdicy without averring an intereil, which 
does not hy the terms of it profefs to be without intereft, 
they may eafily obviate fuch inconvenience by adding to 
the policy the words *' on intereft.-** We are therefore of 
opinion that in the prefent cafe judgment mnft be given 
for the plalntilF. And I will add, that Lord J&nysfi, who 
yras prefent at the firft argument of this cafe, was ftrongly 
of Ute iwe opinion* 

Judgment lor Uie Flaiatiil^ 
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Cooke and Others, Execucors, See* againjl 

Lucas. 


Monik^f 

May 


plaintiffs declared in covenant as executors of \yitfKt)i«pTiiii. 
J. C. againft the defendant as affignee 5. L. de> cutor$“in c^- ‘ 
ceafed, upon an indenture executed by tfie teftator and ^“^**^^1** 


S. L. whereby the latter leafed to the fornKft’ a mefluage^ 
malt'houfe, and certain clofes of land for a i years, at a 
certain rent, and wherein the tellator covenanted for 
hinifelf, hi^-^^ecutors, &c. to keep the premifes in re* 
pair during the! term, and the faid S. L» covenanted to 
provide the ttilator, his executors, &c. with fuflicient 


tsRatorp for not 
providing timber 
for the repair of 
, thedemir<^ pre« 
mifeSf upon e 
demand made by 
the plaintilTd 
after the death of 
their teftator i 
heid that they 


timber, &c. for that purpofe. The declaration further 
alleged the entry and poffelEon of the teftator, the eftate 
of S. Lt in the reverffon veiling in the defendant by af> 
figiynent, the fubfequent death of the teftator (having 
firft made his will and appointed the plaintiffs liis execu- 


CO pay the cplla 
of a judgment at 
in cafe of a non- 
fuit^inaCmuch ai 
though the 
breach happened 
in their own 
time, I hey could 

j 1.... ...i 


tors), and that on bis death the plaintiffs proved the will, rt^wntratt**" 
&c. by virtue whereof they afteru^rds enttrtd into the faid (2a«Mr *'** 
demffed premifes, and became ahd Hill were poflefled 


thereof for the reffdue of the term ^ and that after they 
fo became poffeffed, dec. and after the reverfion vefted in 


the defendant, the faid melTuage, &c. requiring repairs of 
timber, &c. they gave notice to the defendant to provide 
the fame for the repairs^ and Were willing to have repaired 
the premifes, but that the defendant would not .proidde 
them with fufficient timber, &c. but neglefled and refufi^ 
fo to do, contrary to the faid indenture and covenant. 


&c. To the damage, &c. concludiog with a prolitrt of 
the letters teftamentti^. 'Plea, non eft fa^am. 


4 


After 
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After judgment M in cafe of anonfuit purfuantto the 
ftatttte(a}} the Mailer having declined taxing the defend- 
ant his cofts of nonfttit} upon the ground that the 
plaintifls as executors were not liable ; 

Abbott and Ho’uAl on vl former day moved that the 
Mailer might be direded to tax the defendant his collsi 
They referred toGoldthwayte et (Ikor ^ Executrix \.Petrie{h)f 
where the gdrieral rule was taken to bcj that if the caufe 
of a£lion agfe after the tcllator’s death, the executor fail** 
ing lhall pay cods. There money of the ftator was re- 
ceived by the defendant in the time of the ex«.2Utrix ; and 
after a vcrdi£l for the defendant in an aflion for money 
had and received he was holden entitled to his cods : and 
yet the edcfls, if recovered, would have been alTcts in the 
hands of the executrix. So in Bollard v. Spencer (c) in 
trover, where the converfion was in the time of the ad- 
minidratrix. But in Wilton v. Hamilton (r/), whero an 
executrix fued upon a policy made to the tedator, for a 
lofs happening in his time, the was hohien to be exempt 
from the cods of a npnfuit } becaufe, as Eyre C. J. faid, 
file could only bring the a£lion in right of her tedator. 
The only cafe which feems to carry the exemption fur- 
ther is T atlerfall v. Groote (f) : there indeed the admini- 
firatrix who declared in covenant alligned a breach fubfe- 
<]nent to the death of her intedatc, and yet was holden 
not liable to the epds of a judgment againft her on de- 
murrer. : But that, as appears by a former part of the 

/ {«) The ^ueftien of codi was coofidered in the argument to be the fame 
In thH cafe aa if it had arlfen on a nonfuit* Sed tide 4 Burr^ vide 

Executor* Radbwrn^ 130. 

(^) 5 •34* 7 3S®* 
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iame book was an a£lldn of covenant on ah . indenture 
of partneflhip betMreen tke defenidant and the intedaten 
wherein it Was Agreed on a diflblution of the partnerfhip 
to fufamic all (hatters in difference relating thereto to atbl- 
trationy and the breach afligned was the r.on*appointflncnt 
of an arbitrator by the defendant afcer the intefliate's 
death. The ground of that determination was> that the 
plaintiff* could not have feed in any other •right than by 
naming herfelf adminiffratrixy and fheWin^the covenant 
made by the inteilate and the defendant. But here tjhe 
plaintiffs might have declared as afltgnees of the tefmory 
which they an.-' in law ; in tlie fame manner as one who 
is in as heir may fue as aflignee of his anceftor upon a 
covenant running with the Jtandi Derijtey v. Cufiauce \J>), 


297 

1802. 

Lu'CASt 


Gafelee f contxif (bewed caufe in the Brff inllancey and 
relied principally on S/oStirfatl v. Gtmtey where all the 
cafes Were colle^ed and coiifideredy and which effabliflied 
the principlcy that if the executor can only ifuc upon thp 
fpeciaf contraG: made with the tellatpr, he is not liablp 
to cods if he fail. That he contended was the cafe 
here :* and that the plaintiffs fdujd not declare as aC* 
(igneesy becaufe they could not be ^fucK iii their own 
right, at lead till all the udatot’s debts were paid : nei- 
ther would it have been fufficient for them fo to have de** 
dared in this caff l for though that may be fomdimes 
done, as againd a defendant in pbfreffioh, to .charge him, , 
the plaintiiTnotknowing by what title fuch poffeflton may 
be claimed} yet a plaintiff mud be taken to 1:^ 

cognizant of hb. own d^»>hd is boundto fliew it in the^j^ 
-cafes ; here then the; were bound tu decl^ Uf 
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executorsy and to make a profert of the letters tefl.ameo> 
tary; and therefore the ftat. 23 //. 3 . <r. 15. which givei- 
colls to a defendant on a nonfuit, being conlined to 
actions of covenant on eomra£ls made with the plaitUiffiy 
dpes not apply » . * * 

Curia adv. vuit. 

Grose J. <'now delivered the opinion of the Court 
(Lord mienhorough C. J. having been abfent when the 
cafe was argued). Tltis was an application for the mader 
to tax the defendant his coils on judgment ss in cafe of 
a nonfuit) in au adlion of covenant brougiit by the plain- 
tlds) as executors of Bimo$i Cookt againfl the defendant) 
on hts covenant to furnifli materials for the reparation cf 
certain preniifes demifed by the defendant : and tlie breach 
of covenant adigned is in not furnilhing the pKiintifFs) the 
executors of the leileC) with thofe materials) on a demand 
made fubfequent to the lellee’s death. This cafe was at- 
tempted to be dllliiiguiflied from that of "^utterjal v. 
Crpaitf a Bof. Isf PuU. 255. which is the laft cafe on the 
fubje£l) and in wliich all the prior cafes are conCdered ; 
by faying, that in this cafe the 'plaintiffs might have de- 
clared as aflrgnecs of the demifed premifes » and that as 
it was not ncceffary to (life themfelves executorS) they 
fliall not by fo doing prdtefl themfelves from the payment 
of cods. Blit we do not think that didindlion is fup- 
ported by tlie cafes on which the argument of the defend- 
ant’s connfel is founded j for they are cafes in which the 
plaintiffs did in no refpe^l entitle themfelves to maintain 
their aAions in confequence of their reprefentative cha- 
Tafler; but would have beej^ entitled to recover had that 
defeription of themfelr^ Ix^n ot&itted in the declaration } 
aftd diottgh they had mailfe no profert of any probate or 

letters 
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letters of adtniniftration ; but if thofe matters had been 
omitted here> the pLintifT’s declaration would have been 
demurrable : but with thofe circumftances they (hew on 
the face of the pleading a perfe£l right to maintain this 
\£ltonj as the perfonal reprefentatives of the leflee, for a 
breach of a coi>tra£V made with their teftator^ and not 
with themfelves. We» therefore, are of opinion that 
this cafe falls within the rule of ^ptter/aljr. Groctes and 
that, the Mailer did right to not taxing the defendaxu: 
bis coils. 


Moss and' Others, AiUgnces of Kirkpatrick, a 
Bankruj^t, againft Chak'hock, 

jN trover for the fliip Mary Antty it appeared in evidenre 
at the- trial, at the iittings at Guildhall before Le 
J3laK£ J. that the bankrupt reilding at Livcrpe/flt being 
greatly ’indebted to the defendant before his bankruptcy, 
and being poflefletf of two third-parts of the Clip in quef- 
tion, on the 23d of Augujl 1800 executed a bill of fale 
of the fame, {the (hip being then at fea,) to the defendant, 
Iwho was refident in I^ndouy as a fecurity for the debt 
then due, and for further advances, and tranfmitted the 
fame to him, with a letter dated the 27th of the fame 
month, in which he requeued the defendant to hold the 
ailignment till he ( Kirkpatfick ) might want it. The de- 
fendant wrote in aiifwer, on the rath that he 

had examined the ailignment, which' he thought was no 
fecurity to him at all, being void of the regular forms 
preferibed by the afb of parliament (meaning the regitlry 
afl after mentioned) ; and therefore that he ihould return 
it to Kirkpatrick- The inftrument, however, was not 
returned. But the bankrupt haying communicated with 
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the attorney who had prepared it) and ohtaltied advice from 
him what further fteps were proper w be taken by the 
defendant in order to perfe^l his title to -the flrip) by pur* 
fuing thb rcquiCtions of the fegidry a^i, in the inftance 
of a veOel at fea, wrote, to the defendant to advife him of 
the fame: in anfwer to which, the defendant, by letter 
dated rpth ohferved, that the explanation 

rerpe€titig the fccurlty pri the fhip had not at all relieved 
Kis mind bn th^ fubjefi. And again by letter of the lath 
Nivembcr x ^oOf the defendant Wrote to AiVib/fl/Wri, that 
as the A/dry Ann had failed from Hamhur^^ he fuppofed 

that A'Vii/>d[rriV£ had taken care to get her infiirtd » adding, 

|hat if he wiUted to have the aiTtgnment back again, 
which he ( Kirkpatrick ) had made to him (the defendant), 
he would fend it or deliver it over to whom Kirkpatrick 
plcafed. And it nras not till the 15th of November that 
the defendant confented to accept of the aflignment, 
threatening the bankrupt at the fame time with legal pro* 
Cefs in order to compel a further fecurity for hU demand. 
On the 19th of November Kitkpatrick committed an adk 
of bankruptcy. It farther appeared, that the bankrupt, 
when he executed and tranfmitted the aflignment Of hia 
two third 'fhares in the lliip to the defendant, did not 
deliver tip pofleflion of the original bill of fale of the fame 
(bares tp hlmfelfs. but the fame continued In his enftody 
till after the banktop^, when it was found in his cheft 
. hy the afl!tgn(^; under the commiffion. The (hip was at 
feb’, or in the river in thd courfe of her voyage 

outwards Ntimbk^h and iV0riuM^, when the aflignment 
was- executed and delivered to the defendant^ and did not 
return to the port of Liver^i^f vrhert (he was reglflered, 
HU the yth o( Mtirek MZpiii ^ of the requifites of 
- the Wgiflfj Giwt 3* r. do. and 34 Geo. 3. r.dd. 
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in, a Ihip at fea, were complied with by the defeddBnt' ■ " ***“•■:■ 

* ' ■ ■ ■ Itfyf#'' ■ 

until the 5th of Dtcember tSoo* When atftbat eouid tiheni‘ «» Odwnr 
be done were performed, and the remainder on the arrival- CK^klr^a. 
of the Ihip in port. 

‘it was infilled at the trials that the bankruptcy having 
intervened between the original a^giifnent by the bank- 
rapt to the defendant, and the 5th c^ when the 

requifites of the regiilTy a£ls were compUtd- with, no pro- 
perty paflTed from the Ininitfupt pnor to' 0je perm^ when 
by law he war divefted of the poweiT' of ;tranfifenfngit; 
and Z.e Bla«e J. being of diat opinton, dire£ied the jury 
accordingly, who found a verdif^ for the plaintiffs. 

A rule nifi was obtained in Bqfier term lafi for fetting 
afide the verdidi and having a new trial $ againfl; which 
Pari^ Holrojdf Liuteddle^ Ihewed caoic in this term ; 
and Erjkine^ Gibbst and GiUt, were heard in fopport of 
it. .It is uqneceilary to detail the arguments, as they are 
jiarticnlafly noticed in the judgment, of the Court. 

The Court took time to confidcr the calej and 
ribw* 


Lawrbmcb J. delivered the opinion of Le Blanc J. 
andhimfelft obferving firft, that if they had had any 
doubt they would have had the cafe argued again, as Mr. 
Juflice Gr^e was not prefent in court when ’ It - was ar^^ - 
gued.— This was an adlioh of trov^ for a &ip, brought - 
by the plalntiA, aflignees. of a bankrupt^ 

againff the defendant, wh6 claimed two third-parts of it 
as the vendee of Kirkpatrick l^fore his bankruptcy. The 
fadls of the CBfe are {hoitIy»i;|^jfe ; Kirkpiarick, being in- 
debted to the defendant in i^ore tlian the value of his 


(bare of the {hip» in Auptt/l toAis % hill of fale thereof to 

. . the 
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th« defendant^ and fent it to him ; but the defendant de« 
dined accepting it till the 15th of November 1800 ; and 
on the 19th Kiripatrick became a bankrupt. On the 5th 
of December f and not before, the requifites of the flat. 
34 Geo. 3. c. 63 . f. 16. in refpeA of the transfer of (h*pa 
not in port were complied with; and within ten days 
after the return of the Ihip to port, an indorfement was 
regularly made V>n the certificate of the regifiry, and the 
other requifitestof the adi complied with : but at the time 
of the bankruptcy, the bill of fale of two thirds of the Ihip 
{torn Sviainflone vni. CroobetidaUy the form^ owners, re* 
maihed in the pofleffioti of Kirkpatrick, The jury having 
found for the plaintiffkVUhd a n^w trial having been moved, 
for, it hiks bceh refilled on two grounds; firft, that the 
plaiutifis are entitled to recover, under the flat, ai Jac. x. 
c. 19. becaufe the bill of fale from Z-tvaitifione and Craoken- 
da/r .remained ^\ih Kirkpatrick, Secondly, becaufe the 
requifites of the flat. 34 3. e. 6 S. not having been 

complied with before the bankruptcy, the fale was not 
complete at that time. In. anfwer to which it has been 
faid by the defendant’s counfcl, that fince the flat. 76 
Geo, 3. c. 60, and 34 Geo, 3. r. 68. 16, which prbvide 

for a notorious tiansfer of property in (hips, the non>de> 
Hvery of the grand bill of fale will not vitiate the transfer 
of a fltip, as that can be no longer any badge of fraud. 
And as to the lafl objedlon ; ^that as the requifites of the 
flat. 34 3. were complied v>th within a reafinable 

time after the execution of the inftrument of fale, that 
will by relation make the fale complete from the 15th of 
November, a time before the bankruptcy. As my brother 
De Blanc and myfelf are of opioion with the plaintiffs on 
the fecond obje£lion, itisjntpl; necefiary for us to lay any 
thing on the firfl : b^t thus much may be obferved, tliat 
if we look at the prpy^tion of frauds the necelfity of the 

.-f quickeft 
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4]ulckefl: compliance with the rcquiiSte» of the . flat; 34 , 
Geo. 3. is obvious } for if they were delayed, and thts 
gyand bill of fale or other muniment might remain with 
the vendor, a door would be opened to the greateft frauds, 
^from the reliance men would place on the pofienion of 
fuqh bill of fale, when no evidence of any transfer from 
the polfcflbr could be found on fearching the regiftry. 

As to the fecond obje£iiou j one of t)te great objefis 
of the Hats. 26 & 34 Geo. 3. was to prevent foreigners 
being concerned in Britijh fliips, without being fubjeft to 
the difadvantages belonging to that ohdta^ker} and [as 
the moll efiCflual means of coming at an immediate 
knowledge of fuch transfer j has made the validity of the 
transfer of every Ihip or velTel, with a very few exceptions, 
depend upon the compliance with certain circumllances 
which mull convey to the public the fullell information 
on that fubje£l. The words of the Hat. 34 Geo. 3. c. 68. 
f. 1 6 . as they refpedl the cafe before us, are ; that if 
any (hip or velTel <liall be abfent from the port to which 
(he belongs when any alteration in the property thereof 
(liall be made, fo that an indorferaent or certificate can- 
•oolTbe immediately made, a copy of the bill of fale (hull be 
delivered [to the perfoii authorized to make regillry, who 
is to do certain things dire^ed by the a£t], and within 
ten days after fuch fitip or velTel fiiall return to the port 
to which die belongs, an indoifement (hall be made, and 
a copy of it delivered in manner before mentioned i 
otherviife fuch bill of fale, or cohtraiil or agreement for 
fale, (hall be utterly null and void to all intents and purpofes 
whayfoever.'* Such being the words of the a£l, the public 
will be moll elFeflually forved by holding, that no interell 
(hall pafs from any owndt in Britifi/ Oaaps to any other, 
until the public has that informaition which is fo efiential 

• - . . ■ to . 
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lyfoss 
and Othcifft 

Chakmocii* 
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«Soa. 


Mot> 

•Mi OtiMit 
CjiARKveie. 


CAS^ xH £AATIt|t TERM 

«o tii<K>q>ni|»(Bial w«Rare : and the obje£b of die paxti<« 
to fndh eoAtca^ will be heft coofulted hy allowing the 
leogeft dine to comply with the requifitee of the aQ:, fo 
at dw^ whtQb wae meant to operate as a eertoin means 
of compdUng men to |^ve that information, be not dc; 
ftroyed oc wetfomed. And tl^ will be done by conftnt- 
ing the ibmite at ena£ 3 Un|^ that no bill of lale or other 
fuch utftnudeiit fliall hose any operatioo or until 

the seqnifites impofed on the parties m the fale are com* 
plied whh} and by not ahowingany relation to hold good, 
lb as to mabe tbeoomreyance.cIRBftual from any antece- 
dent time* By fuch conftnidlion the parties to the con- 
tnSt win be moft ftrongly called on to comply immedi- 
ately widi the teqnifites of the a€b t which not only from 
its general feope, bot from the words of it, it is evident 
were intended to be done without delay. And the pur- 
chaftr will not loft the benefit of his contimd, if at any 
time he comply with the requifites before the rights of 
others intervene. But this afl were to be confidered 
as ^ving an indefinite time for the compliance with its te- 
qulfites, it would enable a transfer of property to be made 
to foreigners, who might remain concealed owners 
the return of the vcjOe! to her port, which might not be 
for e great length of time* Or if theafl is to be under- 
ftood a* allowli^ a certain reafonable time for complying 
with ftie requites afftr the eaecution of the bill or other 
eqaiVaflt^ ftle, ifod by any inadvertence that time fhould 
he mtceededr il<l* to the extent of which there may be very 
diftexent c|u|ikms>3 the nonfequence would be, that the 
ftle would be for ever null and void, however great the 
damage might be m ftui purebaftr* 

This cafe has been coaapa re^ Jia^ cafes of enrolmenis 
of bargains and foies unftnr IfmftMnle 27 H, 8. » acsont- 

10g 
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ing to the conftrii£\i.)n of which ftatutc, if the d?ci!s Be 
enruiled wiriiin the fix months the e(l.ite will p tfs. But 
th« words of the two flatntcs are very difi'ercitt ; the ll.i- 
tute of H- S. ena^ls that no manor:-', latulp, &c. jfliall pafs 
Of change, where any efiate of freehold {h.ill be made by 
any barg'ain and fide, exiCpt t* e f .me He by writing in- 
dented, fealed, and enrulied W'iihin fix months next .aTtv-r 
the date of the indenture. But the ftatutt? of Geo. 3., on 
the conftruflion of which we are now deriding, enacts 
certain things to he dune, otherwife the hill of fiilc fliall 
be utterly null nd void to all intents and puroofes: which 
words are moll materially different from t!u fc iu the lla- 
lute of enrolment. And we are not aware of any autho- 
rity to fliew, that if a Itatute dirc£t cert.iin things to be 
done to give effc£l to an iiiflrumcnt, without limiting a 
time for doing it, that fuch flatutc is to be cunllrued as 
if it had faid, that it fli dl be fulTi 'ient if the thing be 
doiie^ .within a n'^tfinabh time j itillead of underflaiiding 
the as enaifting, time the inflrument ih.ill have no 

op. ratioti or efTaCt until wliat the 11 itute requires fliall 
have been complied with. For thc'fc reafutis, my brother 
I.F'Blanc and mvTcif are of opinion there lliould not ia 
this cafe be a new trial. 

Rule dlfcharged. 


VoL. IT. 
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Mty 31ft. 

Jfi i country 
caufc, if the 
defendant put 
in ipecial bail 
in tinrieyhe 
Stoty plead in 
sbatement, 
thoU|(h :hc bail 
be not pe< tilled 
till after the 
four days, if 
they be ultimate* 
ly perfe^ed 
within the 
time al'owed by 
the pradlice uf 
the couit. 


CASES IN EASTER TERM 


Dimsdalb againfi Nielson. 

J^ULE to (hew caufe why interlocutory judgnicNt* 
(igned by the plaiiitiiF, (hould not be fet aiide with 
cods for irregularity, and proceedings ftayed, &c. 

The defendant was arreded at Liverpool on the 15th 
of May indatft, on a tedatum fpecial capias iiTued the 
1 ith, returnable in one month from Eajler (being Sunday 
i6th Muy)\ to which the defendant pu^^in fpecial bail 
before a commidtoner at Liverpool on the i yth May^ who 
then judiBed by affidavit. On the fame day the plaintilF 
filed a declaration conditionally, and ferved notice thereof 
on the defendant at Liverpool^ and gave him a rule to 
plead thereto at the fame time. The baihpiece was al- 
lowed and filed with the filacer, and notice thereof, with 
a copy of the affidavit of the bail, was given i o the^ Iain- 
tifF’s attorney on the acth of May { and on the fame day 
tlie defendant filed a plea in abatement. Notire of ex- 
ception to the bail was given on the 2id ; in confeguence 
of which notice of juftificatlon of the fuid bail by affidavit 
was given for the 25th, when the bail did accordingly 
jufiify in court. Nutwithfianding which the plaintiff’s 
attorney dcmaiuit.d a pica on the 26th, and afterwards 
(igned judgment for want of it, and gave notice of a writ 
of inquiry. 

Littledale^ in fupport of the rule, obferved, that by the 
pra^ice {a) the plaintiff, in a country caufe, has twenty 


days 


(4) 1 IJ4. 
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^ days to except to the bail, before which the defendant 
cannot petfcft them ; and therefore if the defendant were 
not to be confidcied as fufficiently in court before the per- 
fe£tinghi$ bail, I'o as to be etitiilcd to plead in abatement^ 
idefendants in the country nuili be altogether excluded 
from pleading in ah.iicmcnt, if the plainiWF choofe to 
except to the bail *, ait'tough it may afterwards appear that 
proper bail had been put in in time. 


4of 

1803. 


DlMtOALl 


Scarlett^ contra, relied on Venn v. Calvert (11), where 
at pica filed I'cfore the bail were pcrfcilcd was holden a 
nullity, although they afterwards judiHed ; and therefore 
the plaintiiT was entitled to fign judgment as for want of 
a plea, the bail not having judified till after the time for 
pleading was out. 

Lord Eixekoorough C. J. The defendant appears to 
ntft to*be jn court after he has put in bail, unlefs it turn 
out^ttiat the bail *on exception taken are afterwards fet 
afide. But if the bail are ultimately accepted, the de- 
fendant has done every thing which it was in his power 
*to do, and therefore ought not to be deprived of any 
benefit which the law gives him. 


Lawrence J. obferved, that in the cafe of Venn v. 
Calvert the plea mud have been a plea in bar, pleaded 
after the bail had been excepted to, and it would be im- 
pcdible, if the plaintiff delivered his declaration condi- 
tionally, and delayed e.xcepting for four days, that a 

(a) 4 Tirmi Rtf. 578. 


defendant 
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1802. defendant could ever plead in abatement; as by the 
- rules of the Court he mull plead in abatement within 

DiMSnALC 

tgairfi that time* 

KlSttOM. 

Per Curianif Rule abfolu^e. 


END OF EASTER TERM. 
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ARGUED and DETERMINED 


IN TJiC 

Court of KING’S BENCH, 


Trinity Term, 

In the Forty-fecond Year of the Reign of George III. 


VViLDEY againji Thornton. 

T he defendant was holden to bail on an alHdavit 
Hating that he was “ indebted to the plaintiff in 
50/. upon and by virtue of a certain agreement dated 
20i\\ November i8oi, under the hands of (the parties), 
whereby each of them bound lumfclf unto the other in the 
fald fum of 50/. for the true performance of the faid 
agreement', and which agreement the faid defendant hath 
negledled and refufed to perform on his part,” &c. 

Reader moved that the defejidant might be dlfcharged 
0Ut of cuflody on filing common ball, on the infufR -icncy 
of the affidavit in not Hating what the agreement was or 
the breach of it } fo that the Court could not know who* 
VoLtll't Cg thcr 


iSoiii 


Saturday^ 

Junt x^th 

An affidatre ta 
hold to bail for % 
certain fum for 
the breach of' act 
agreement mutt 
fhtrw that the 
fum is ftipulated 
damages, and 
nor merely a pe- 
nalty : ffating 
thar the defend* 
anr bound htm«t 
felf in a certaia 
fum to perform 
a certain agree** 
ment, and that 
he had negle£lti4 
and refui • to 
perform h s part 
is not futhwieu.# 
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1802. 

Witni Y 
aiJtnfi 

Thornton. 


ther the 50/. were ftipulatcj damages or a penalty } toi 
the former of which only the defendant could be holden 
to fpecialbail. He cited 8 aik. too. Anonym.y Whitfield v. 
Whitfield {a)t Archer v. Ellard{b), and Brookes v. Friend 
therein cited, Stinton v. Hughes (r), and Hatfield v. Lin- 
guard {d)t and obferved, that fince the flat. 8 8 c g W. 2 - 
c, 1 1 . yi 8. the penalty was not to be confidcred as the 
debt even at ^aw ; for execution could not be taken out 
for it, but the real damages muH be alTeiTed by the jury. 

lijpinofie fiicwcd caufc in the firfl inftance, and con- 
tended that the 50/. for which the defei>,dant had been 
holden to bail appeared to be llipulatcd damages and not 
a penal fum : and here it was Rated that the agreement 
had been broken ; which diRiuguiflxed this cafe from 
Siifitsn V. Hughes. 

Lord Em.eni;orough C. J. The rule is clear that for 
Ripulatecl damages the defendant may be holden t^bail ; 
but not for a penalty. But the objection here'is, -that it 
does nut appear on the face of the aRidavit to be a cafe of 
Uipulated damages: it is not Rated what the agreement 

• a 

was, nor in wliat refpe€l it was broken. 

Per Curiam^ Rule abfolutc. 


(j) to*), qro, 

(i) 6 RflK 13. 


(^) Say§r 109. 

Ibid, 2 I 7 < 
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The Kino agaitijl Palmer. 

attachment had iflued againft an attorney for non- 
payment of money recovered by him for his clients ; 
tinder which the flierliF of the city of Worcejler had levied 
the fum due upon the attachment, out o^which he claim- 
-'ed to retain for his poundage : whereupon 

Gurney moved in the lad term that the faid (heriif 
fhould pay over to the plitintilFs in the caufe or their at- 
torney 7/. t5/< (being the fum retained by him for his 
poundage on the levy under the attachment,) together with 
the cods of the application. He relied on the claim being 
unprecedented in the indance of an attachment, which 
was a criminal proceeding, and not included in the dat. 
29 Elif. c. 4. which only authorifes fherifls to take 
po'undage* in levying under any extent or execution, 

Wigley contra contended that the flieillF was entitled to 
Jtis poundage on executing an attachment for non-pay- 
ment of money, that being la the nature of a civil remedy. 
So one in cudody upon an attachment for non-payment 
of cods (/») under dat. 5 & 6 IV. Z< M. c. ii. /i 3. was 
holden entitled to be difeharged under the Lords' A£):. 
And one convicted in a penalty under the Lottery Aft (^} 
was deemed privileged from arred on a Sunday. It waa 
there faid by Buller J. to have been fettled of late years 
t^at an attachment for non-performance of an award was 

' ■4. 

(<») jB. V. 136- (A) Mjerif i Tfrm Kdf* 165# 

* C » •nly 


1802. 


yunt aiillii 

The Court dl-* 
reded the fherliF 
to refund hia 
poundige which 
he had retained 
out uF money le-* 
vied upon an at* 
tachment for 
non-payment of 
money ; there 
being no prac- 
tice to warrant 
it ; and referred 
him to ac- 
tion if he wric 
ruppofed to have 
a light to it ua* 
der the itat. 
aj//. 6. #.9. 
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i 802. 

The JCiN« 
agamfi 

pALMtII* 


only in the nature of a civil execution (o'. So 
Scott {h). 111 R. V. Jetherell (c, the (heriflF was holdt*!! en- 

titled to poundage on levying under an extent ; and this 
is cotiSrmcd in 5 Coin. Dig, tit. Vifeounty F. i. [Lord 
Mllenborough. The flat. 29 Elvz. e. 4. has the words ex- 
Unt or extc'u/ion.J Lord C. B. Comytu alfo fays that the 
iheriff fliall have his poundage on levying a fine for a 
mifdemcanor bv ptocefs of B. R.y for which he cites 
zjon, 185. The ftat. of Elizabeth merely refimined the 
flier ilF in certaiii* cafes from taking exorbitant fees ; but 
the ftatute under which he claims bis fees is the 23 H. 6 . 
e. 9. which exprefsiy extends to attachments as well as 
arrefls. 

Gurney obferved, that the omiflion of the word attach^ 
ment in the latter flat. 29 EUz. c. 4. when the matter 
was again under the review of the Legiflature, {hewed that 
they intended to exclude the (heriflF from taking poundage 
in fuch cafes } and that con(lru£Iion w;}S confirmed by the 
univerfal pra£lice fmee that time. 

Curia adv. vult. 

Lord Ellbnborough C. J. in this term faid that the 
Court confidered it to be a fuflicient ground to difeharge 
the rule that there was no practice to warrant the flierilF 
in taking poundage in this cafe. That if he were fup- 
pofed to be entitled to it> he might bring his a€lion 
for it. 

Rule abfolute, but without Cofts. 

(<) Vtdt atib Jl. T. PkkttiUy 4 Tmw Rtf, S.9. (<) Cited in C«w/. 394. 

(f) Ftrker't Rtf. 177, 
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The Kino again/i The Inhabitants of Upper. 
Papworth, 


yune lift* 


'jp H E defendants, the inhabitants of a parilh in Cafa^ 
bridgepjirty were con v idled on an indi Ament preferred 
at the afliizcb for the non-repair of a tui npike road which 
led tlirough t^ear parilh j which indiAmint having been 
removed by certiorari at the inllance of the profecutor 
into this Court, a rule was oinaincd, calling on the defend-' 
ants to (hew caufe why a fi.ne of i^lOjoA fltould not be 
impofed on them i and calling on the trullees of the 
turnpike to (hew caufe why the (itie and charges Otould 
not be apportioned between themfelves and the parilh. 


Ufifler the ftat. 

1 3 Ci'o, 3 c S4* 
/. 3 ; this ourC 
niay ap;iiirt<on 
the Ane for non- 
repi*ir of j road 
betArern the pa- 
ri iti and I he rruf- 
trees of a tum- 
p e, chough the 
indi^knicnt wesc 
ori)!ifially pre* 
feired Al the af- 
(izrs and after- 
wards removed 
hither by ctr- 
tiorari# 


Garrow and Wilfon on behalf of the trudees fird took 
an'objeAion to the jurifdiAion of the Court to apportion 
the fine at all; becaufe the dat. i j Geo. 3. c. 84. f. 33. 
which empowers the Court before nvhom fuch indi&ment or 
^refejitment Jball be preferred toimpofe the fine, dire As that 
it dull be apportioned between the parilh and the trudees 
in fuch manner as to the fold Court upon conlideration 
ihall feem jud. The application therefore can only be 
made to the allizes where the indiAment was originally 
preferred. 


Erjkine and Gibbs for the parilh faid, that if fuch were 
the condruAion of the aA, this Court would not impole 
any fine at all on the parilh if they were precluded from 
doing that judice between them and the trudees of the 
turnpike which the Legiflatvre intended. 

Gg3 


l.ord[ 
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fuch d note on g 
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jyafed of three 
diOcienc Turns 

fur.iis^ I ho* 
in Ltr^ir proper* 
tioos to e.icM 
lh<fn was requir- 
ed • was holiica 
vaiid. 
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Lord Ellenborough C. J. I confider the true con- 
firu£tion of the a£t to be« that the Court which impofes 
the fine (hall have power to ■ apportion it between the 
parifh and the truft. 

f 

The counfel for the truftees then went into a (latement 
of the funds of the truft, in order to fhew that no part of 
the fine could with fecurity to the creditors and the pri- 
mary objects of the truft be laid upon them : and the 
counfel for the parifh prefling to have time to infpe£t thefe 
accounts, 

The Court after fome difcuflion confented to enlarge the 
rule for that purpofe. 

Ahhott for the profecution. 

Rule enlarged. 


Taylor againji Hague. 

jN affumpHt to recover 45/. on a promiflbry note dated 

November i8oi, the plaintiff was nonfuited at the trial 

♦ 

before Lord Ellenhorougb at the Sittings, becaufe the note 
was on a ar. promiflbry note (lamp, inflead of a (lamp for 
IS. 6d. only, whieh it was admitted was the proper (lamp 
for a note of that value at the time. A rule nifi was ob- 
tained for fecting aflde the nonfuit on the ground that the 
(lamp ufed was not only of a greater value, and therefore 
covering the proper duty, but it was alfo a (lamp pe- 
culiarly appropriated to the fame kind of indrument, and 
therefore applicable to the fame purpofes as the proper 
damp. 


Er/kitt^ 



IN THE Forty-secono Year or GEORGE III. 


4*S 


£r/iitu.zn^ Reader (lie wed caufe againd the rule; and 
referred to Robitifon v. Dryberough («) and Farr v. 
PrLe{b)y where it was fettled that no other than the pro- 
per appropriate (lamp was fudicient, although the revenue 
^vrere not injured, as where a (lamp of a greater value was 
ufed. It is true that in the former cafe there was a (tamp of 
a different denomination ; but that does not vary the con- 
fideration, becattfe the ground of the determination was 
that the fcveral duties were appropriated to the payment 
of didin^l funds. They then attempted to (hew that a 
fingle 2/. damp adapted to a promifTory note of higher 
value than tlie prefent was applicable to diderent funds 
from the is. 6 d. damp. The dat. 31 Geo. 3. c. 25. 1. 
repeals all former damp duties of this defeription ; and 
f. 2. re>ena£ls new duties; id, for promtilbry notes above 
40X. and not exceeding 5/. 5/. a duty of 3 y. 2dly, For 
the fame above 5/. 5/. and not exceeding 30/. a duty of 
6 d. gdly. For the fame above 30/. and not exceeding 
;o/. a duty of 9dL, and fo on in proportion. The dat, 
37 Geo, 3. c. 90. yi I. adds xJ. to notes of the id clafs; 
2 d. to notes of the 2d clafs ; and 3 d. to notes of the 3d 
• clafs. Laftly, the (lat. 41 Get. 3. r. 10. f. i. adds 2</. 
to notes of the id clafs; 4 t/. to the ad clafs; and 6 d. 
to the 3d clafs. Then as to the application of the duties, 
all under the dat. 31 Geo. 3. are by f. 34, (after fatisfying 
certain charges) to go to the confolidated fund. Under the 
dat. 37 Geo. 3. c. 90. f. 2 2. the additional duties are ap- 
plicable in the fird indance to the increafed charge of any 
loan made in that Seinon, and a didin£l account thereof 
to be kept for ten years. And under the dat. 41 Gto. 3. 
f, \o. f. 12. they are to be applied in like manner to any 


i 8 o 2. 


Taylok 

againfi 

Hagus* 


^a) 6 Ttrm Rtp* 317 » (^) 1 ▼ol- 55* 

Gg4 


loan 
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1 802. loan of that Sefliotiy and kept apart for ten years, and ' 
■ afterwards to be carried to the confolidated fund. The 
. feverai parts then of a i 6 <i. ftamp appropriated to a 

Hacws. value are ^d. under the firft a6t, applicable to 

the confolidated fund ; 3</. under the fecond a£f, appli-*, 
cable to a particular fund ; and 6 d. under the third a£t, 
applicable to another particular fund. Whereas there is 
no fingle 2/. llapip which is applicable in adequate pro- 
portions to the fame funds ; nor any 2 s. ftamp, however 
made up, which is applicable to a note of this value. 

The Court thereupon delired inquiry to be made how the 
2/. ftamp on which die promiflbry note in queftion was writ- 
ten was conftituted, whether compofed of a fingle fum, or 
of different fums amounting to 2/.: becaufe it was obfcrved 
that a 2/. ftamp might be compofed of ij.. under the ftat. 
31 Geo. 3.} of 4</. under the ftat. 37 Geo. 3.*, and of 8</. 
under the 41 Geo. 3.: in which cafe the feverai compo- 
nent parts would be applicable, though ki a larger propor- 
tion than was neceffary, to the feverai funds to which the 
feverai component parts of the proper i s. 6 d. ftamp was 
directed to be applied. ‘ 

The matter ftood over to afcertain the fa£I ; and it ap- 
pearing that the note in queftion was compofed of a i 
a 4d., and an Zd. ftamp, the Court obferved that the 
foundation of the objection was now removed ; for it ap« 
peared that more than fufficient of the ftamp ufed was 
applicable to the refpe£live funds to which the proper 
6 d. ftamp was appropriated. 

|lule abfolute, 


Gibh 
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Cibhs who was to have fupported the rule referred to 
/. 19. ot 31 Cfo. 3. which provides that no promiiTory 
note, &c. (hall be given in evidence in any court unlefs 
*'• (lamped with a lawful (lamp to denote the duty as by 
that a£l dire£led, or ftme higher duty in that a£l con- 
** taincd,” &c. ; and the fubfequent a£ls refer to and 
incorporate the general provifions of the former. 


S802. 


TAvtoa 

HAons. 


Lawrence J. in the courfe of difeuding the cafe on 
the former day adverted to another (latute* in pari materia 
370^0.3. c. 136.7*. I. which enables the commidioners 
where any note, &c. is written on a (lamp of a different 
denomination but of an equal or greater value than the 
(lamp required, to alTix the proper (lamp on payment of 
a penalty of 5/. 


The King againjl The Inhabitants of St. Helen, 

. . . y«w«2ja* 

in the* City of Worcester. 


A N order was made by the juflices at the Quarter An ofSerfor^ 

• *Se(Iions holden for the county of the city of in’alif o"!i!o?i'im , 

eefter^ grounded on the Hat. 43 AV/z. r. 2. / 3. JsEAW 

By which order (removed into this Court by certiorari) ■{’uh'oughthe'lw* 

dated 5th April 1801, and dire£led to the churchwardens 

and overfeers of the poor of the parilh of Sr Helen ; incorporated for 

the main'enance 

** after reciting that complaint had been made unto that oftheirpoor, 

, wiih fi a ed quotas 

courts that the parifli of Zaini Andre’iv in the faid city of of concribation 

JVorcefter and county of the fame city was greatly over- Other, under fpe« 

cial officers, who 

were empowered to porch afe land for the eredlion of poor>hou<es and for a bur‘*ai ground ; there 
being a pr )vifo in the aO in general terms, that noihing therein contained Ihould cxrrnd to re* 

^ peal or Irffen the power of juftic" of the peace to tax partfhtg in aid of o;hert by virtue of 
fUtutc 43 Elm. at fully as if this aft bad not been made/* 


burthened 
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burthened with poor, and that the inhabitants of the faid 
parifh were unable to raife and levy among themfelves 
fuflicient fums of money for the maintenance of the poor 
thereof ; and after further reciting that it had alfo been 
reprefented unto that Court that the inhabitants ofrthe 
parifh of St. Helen in the faid city and county of the fame 
city were of fuiTicient ability to aid and afTid the inhabi- 
tants of the fai^l pariHi of St, Andrew in the maintenance 
of the poor thereof ; that Court upon hearing (the parties), 
and upon due proof, &c, adfudged the faid premifes to be 
true, &c. ; and did thereby in purfuance of the (latute in 
that cate made, rate and atfefs the faid parilh of St. Helen 
at the fum of \l. ils. Bd. monthly and every month in aid 
of tlic fai<l parilh of St. Andrew : and did thereby order the 
overfeers, Sec. of St. Helen to pay the faid fum of i /. 1 2/. 
Hd. to the overfeers, Sic. of o/. from the jth of 

Oe/J'er then indant until the i ft of next, for and 
towards the purpofes in the faid acl mentioned/*. 

• 

It was not denied but that the order was good under 
the ftature of Hlizatethi but it was contefted upon the 
ground of a local a£f of parliament pafted in the 32 Geo. 3. 
c. intitlol “ an art for the better relief and eniploy- 
«* ment of the poor of the fcveral parifties within the city 
** of U’orcef.ery and of the paridtes of St, Alartin and St. 

C’ement .which are partly within the city and partly 
« within the county of Wor.eJlejr^ and for providing a 
burl d ground for the ufe of fuch parifhes.” That art 
reciting that the poor within the feveral pariflics named, 
(iiicUuVing St. Andrew'^t and St. Helen’s) arc fupported at 
a buvihenlom': expence, for their afi-iftance and relief in- 
corporates tliem by the name of the wardens of the 

poor 
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** poor of the fevcral parifhes in the city of Worcejler and 
** of the parifiies united therewith and diretls how the 
principal oflicers, therein called •* dircflors,” and cer- 
tain other officers fhall be chofen from time to time. It 
ther.' enables the direflors to purchafe land and ere^l build- 
ings thereon for the purpofes of the a6t, and alfo to pur- 
chaftlf^other land for a burial grotind, fot the general 
ufe of all the pariffies aforefaid in tyanner therein 
** mentioned j which burial ground ihould be the property 
** of the corporation vt ho were to have all tlie produce and 
benefit therefrom, allowing to the inhabitants of the 
** pariffies the privilege of burial there on payment of 5/. 
** for each corpfe,” S:c. It enacts that the directors ffiail 
have the management of the poor, and enables them to in- 
clofe part of the ground next the houfe of induitry for a 
burial ground for fuch as die in the faid houfe ; and enables 
them generally to provide for the relief of the poor, pla- 
cing out apprentices, &c. It alfo gives them a power to 
borrow money not'txceeding 10,000/. and to fecurc the 
interefl and principal. Then, in order to raife an adequate 
fund for the purpofes of the truft, the directors arc “ ««- 
powered to ftx and afeertam with as much equality and 
** fairnefs as may be, fuch fums of money (regard being 
had to fuch average of the nltes ■w'ithin the faid feveral 
pariffies as thereinafter mentioned), upon the faid feve- 
** ral pariffies, as ffiould be needful from time to time, 
for paying the inter^d of the money borrowed, pay- 
** ing oiF the principal, and defraying the charges and 
** expences of maintaining the poor, and for all other 
the purpofes of the a£l.’* It then dire£ls how the 
quotas of the refpeflive pariffies are to be fixed, according 
to the average expenditure of each parijb for the five preceding 
yearsf &c. Afterwards there is a provifo ** that nothing 
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18o2. 


TImKinc 

Tbe JnhabitanM 
of 

HKLEM^ia 

WOBCESTXR. 


in this a£l contained AiaII cxtMi. e^?I, lef- 

fen, or alter the power of juiticrs to tax 

•• parifhes in 'lid of others by vi'tue 4^5 Flizm 

or otherwife ; but that thr Time po , j he <iiid 

•* remain as fully and cdtr£fually to ali s uM ? 

pofes as if this acl had never been ma. Tl : f^icer^ 

tors arc alfo cmpowcied to grant certifi *. s, j - t to t.ikc 
bonds of indemnity againfl baftards, are enabled 
to control the overfeers in appealing againd orders of re^-* 
moval of poor perfoiis« 


Off/loiu Serjt. took objeftion to the order on the ground 
that the a£l of the 32 Geo. 3. hid fuperfeiied the provi- 
fions of the 43 S/iz. in this refpe£i ; and that the favtng 
provifo in the of Geo. 3. was merely intenaed to apply 
as between the incorporated pariflies and other parifhes 
ill the county at large: for it mtiuions the word parij/w 
generally, and not the ftiid parijhes^ as in other parts of 
the a£t, where the incorporated parifhes are meant to be 
referred to. He contended that the provifions of the two 
ads were incompatible, and the money to be raifed under 
each was applicable to diftinff objects, amongit others 
under the flat, of Geo, 3. for the purchafe of land and 
building of houfes, and the purchafe of a burial ground; 
whereas under the flat, of Elizabeth it could only be ap« 
plied to the employment and maintenance of the poor. 
Different officers too were appointed to colle£l the money 
by the two flatutes. The latter flatute alfo fixes a cer- 
tain proportion of contribution between the refpcdlivc 
incorporated parifhes, which is altogether inconfiflent 
with the order in queltion, and is in effc£l repealed by it. 
He alfo commented on the particular wording of the or« 
der and the flat. 3a Geo* 3. 


Cafeki 
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Ga fehe '' 

VI fo, bv 

the « 
pro\ 

^’BOROUGH C. J. This is a very plain cafe 
up^'n i:;r . ;trutl.on of the flat. 32 Geo, 3. which was 
paaT * ' .r nc bttter maintenance of the poor in the city 
of The feveral parifhes of the city, which, 

fubi Itc r di(tin£fly before the a£l, were thereby incor- 
porated for certain purpofes ; but for all others they ilili 
continued to be as di(fin£f as before. Before that a£k 
they certainly mi|;ht have been rated in aid of each other 
under the ftat. 43 Eliz . ; and for fear it fhould be doubted 
whether the a£f of Geo, 3. did not do away the provilion 
of the former a£f in that refpe£l, the provifo in queOion 
' was introduced, in which it is exprefsiy faved. Then 
it is faid that this vyas only intended to apply to extra 
parilhes, and not to the parilhes incorporated, but the 
wording is general, referving power to the juftices to tax 
pqrijhes in aid of others as fully as before } that extends 
to all pariflies. For this purpofe, therefore, the incor- 
porated parilhes were (fill to remain indepcndeit^ as be- 
fore, whenever the refpeffive quotas dired^ed to be raifed 
under the local a£t were found infufficient to provide for 
the maintenance of their refpedfive poor. 

i 

Grose J. The provifo referred to exprefsiy faves to 
the incorporated parilhes the benefit of the 43 Eliz. ia 
this refpeA as before the of Gto, 3. 


•' '’t fontra, relied principally on the pro- 
rder in quellion, under the ftat. of 
ved : though they alfo contended that 
vere not inconfiftent in their general 
• >Me being in aid of the other. 
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1802. 
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of 

St.Helen, In 
WoKCESTER. 


Lawrence J. The provifo is in general words ; an^ 
is not narrowed, as contended for, to other parifhes thani 
thofe incorporated ; hue extends to all alike, as well 
thofe in the county at large, as thofe in the county of the 
city of Worcvjiery not included in the a£f (a). It is.faid 
that the provifo could not be intended to include the in- 
corporated parilhes, becaufe the money, when>!Caifed 
under the prefent order, is to be curried to dilFerent pur- 
pofes than thofe direfled by the (lat. 43 Ert%. under 
which it is made< But that is begging the quellion : the 
money raifed under the local a£k mult indeed be applied 
as that :i£t directs j but the money raifed under the ftat. 
43 Elh.. is to be applied as that llatute requires. 

Le Bl/.nc J. I'he argument in fupport of the objec- 
tion has proceeded on the very ground which the provifo 
was iiitcnded to obviate : for without the iutrcdu£tion of 
that provifo it might have been argued that th^ (tatute 
had fixed certain quotas between tb.e incorporated pa- 
rlfiics, which were meant to be irrevocable. But the 
Legiflature having in view that cafes might occur, where 
thofe quotas would net be fulllcient for the maintenance 
of the poor of any particular parilli, have dire£);ed that 
notwlthltandlng the quotas fliould be fixed between the 
incorporated parilhes, according to a certain average rate^ 
for the purpofes of the local adl, yet that money might 
Hill be raifed as before, by taxing parilhes in aid of 
others^ under the flat. 43 Eliz. for the purpofes dire£led 
by that llatute. And it is no anfwer to fay, that the 
money, when raifed under this order, will be applied 


(«) Then were Aated to be two other paiiAcs in xhe city not iccluded* 


to 
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to the fame purnofcs as the funa under the local 

; for if the objcfts of the latter be dllTcrciit from 
thofe of the flat. 43 lilfi. it will not follow that the 
money raifed under tlie one will be applictl to tla* pur- 

pofes of the other: but the money railed under cither 

• • 

will be applied to its own refpc£l;ive purpui'es. llow- 
evcii 1 do not fee that the objedls of the two udls arc 
eflentially different: the local adf was in aid of the 
43 They have both the fame getjcral obje£l, to 

provide for the poor- But it is not nectffrary to go that 
length \ becaufe if the purpofes to which the money is to 
be applied under the two a£ls be diflerent, it will not 
follow that the money to be raifed under tliis order will 
be applied to the purpofes of the local act. 

Order confirmed- 


The King againjl The Inhabitants of IIanbury. 

• 

WO juflices by an order removed J* Freemauy Mary 
his wife, and Ann their daughter, from the parifli 
of ICardebigg to the parifli of Hanbury^ both in the ccuiity 
of Worcejler^ The SelFions, on appeal, confirmed the 
order, fubjo£l to the opinion of this 0)urt on the follov/- 
ing cafe: The pauper, ^ohn Freeman^ a bjackfmiih, went 
fix and thirty years ago to one Saunders a blackfmith at 
Hanbttryy to know if he wanted a man. SMrnfers told 
him he might come to work for a day ox two, and he 
fliould fee what he could do. The pauper wxnt accord- 
ingly on the following Monday morning, and after two or 
three days^ trial Saunders approving of him, tlic pauper 
agreed lo work for Saunders as a bhickfmith, at three fliil- 
lings and fixpcnce a week, with meat, drink, wafhing, and 
13 lodging 
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A hiring at /• 
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tinucif tix jcrrs 
with t’:(; mailer, 
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1 h ire Tore jio 
letilcrntnc c.>Ti 
b?r gainen uitder 
fuch hiring and 
Icrvice. 
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i8o 2> lodging at Saundef‘s*8 houfc) and to part on a week's notice 
The King either party. No fuch notice was ever given ; but the 
pauper continued to ferve Sauttders until the time of his 

TIm lnh*bitutt» 

of death, which happened about fix years afterwards, with* 
out any alteration of terms, except that after he had 
ferved about four years the wages were raifed from three 
fhiliings and fixpence to four (hillings a week. The pauper 
conftalitly received his week's wages every Saturday night 
or Sunday morning, lie went where he pleafed on 
days without afking leave ot his mafter ; though he was 
entitled to his board on Sunday- as well as on other days 
if he chofe to flay at home. He did not work on Sundays 
as the apprentices did who were kept at home for that 
purpofe, except occafionally when alked by his mafter. 
On other days if he wanted a holiday he ufed to afle his 
mafter for it, who gave it him, dedu£iing his wages for 
the time. His mafter alfo ufed frequently to fet him talk 
work for the day which he fometimes (inifhed in half the 
day, and then he was at liberty for the reft } but he fre- 
quently did over work upon thofe occafions ; and then he 
was paid for fuch over work. The SelHons, being of 
opinion that this was a general hiring, confirmed .the. 
order. 

VTouehet^ in fupport of the orders, contended ift, that 
the mere continuance of the fervice for fix years was fulli- 
cient to warrant the concluGon that there was a general 
hiring during the period, which the law conftrues to be a 
hiring for a year : for which be referred to Rex v. Lyth (a) 
and Rex v. Long Whatton (^), in which latter cafe it ap- 
peared that the fervant was at firft only hired for a part of 
the year. [Lord Ellenborouch C. J. Here the parti- 

(•) 5 Turn Xtf. yty. (*) It. 447 . 

It cnlar 



tN THE FoUTY-sECostr Tear OF GEORGE III. 




cular terms of the original agreement are ftated, and 
therefore we cannot prefume that the pauper ferved under 
a diiTerent contra^.]] adly. The hiring was for an indeh> 
nice time, though the rate of wages was calculated at fo 
much a week ; and when the wages were raifed nothing 
was faid about time. At any rate it w.is a quedion of 
fa£l for the ScH'ions, and there was evidence luillcient to 
warrant the conclufion they have drawp. The leferva* 
tion of weekly wages in Rex v. Jiamprejlon («), did not 
prevent the operation of a general hiring. 


1802. 


The fCiMa 

agaimft 

The iiihdbicancs 
ut 

Han’iiury* 


Gibbs and Jer^us contra were Hopped by the Court. 

Lord Ellgndorough C. J. The cafes of Rex v. Detl- 
?jam (b), Rex v. Brandninch [c}, and v- Newton ’Toney 
(</}, have exprefsly decided this point. The lirll of thefc 
was much flrongcr than the prefeut; for that was a hiring 
at fo rpuch a week, ** fummer and winter.” But Lord 
Jitansjield faid that all tlu; cafes required a hiring for a 
year'} but that was only a hiring at fo much a week. So 
m Rex V. Brandninch^ Lord Mansfield obfcrvcd that the 
pauper was under no obligation to ferve for a year ; anti 
unlefs that be fo, it is clear there can be no fettlement 
gained. The cafe of Hamprejhn turnetl on the circum« 
Aance of a month’s notice to quit being required ; but 
here the contracl was determinable at a week’s notice. 
And though the SelTions have drawn a concluHon that this 
was a general hiring, yet it is clear that they meant only to 
ftatc it as a conclulton of law from the antecedent fa£ls, 
the propriety of which they meant to refer to us. But 

(«) 5 7 VrM * 05 . (A) Barr. S. C. 653 . (r) 11,66*, 

(, 1 ) z Tirrm Ref, 453 . and vide Ecat v. Od-.h^mf H, 6 zz, S. P. 

H h 
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The fiihab'itjnts 
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T^lday^ 

June 


In I juflifirjtion 
of flandrT^ tine 
the def'enciafit 
named the ori- 
ginal author of it 
at the tinir, it \% 
not lufficient to 
allege that tiie 
original O^ndNrer 
ufed fuch and 
fuch w«)rds or to 
ihdt efftB \ aJ- 
though id the 
Jibe! detiared on 
the dc t'endant 
lUted chat 
another had 
fitoken tlie fame 
ll.indcrou& vonis 
of the plaintilV 
#r nvordt to th*\t 
offtSt : buttle 
defend Jilt mtid 
give the very 
ni*o;iU ufe-J, (ho* 
It Lr (»nly luccf* 
f.iiy lo I vovo 
r me niati-t i.ll 
j- jrt »»f tl rr«. 

Whether a 
Ut frtulant c Jd L-) 
nao iitg ihe < ri- 
ginal author jof* 
tity the puhli th- 
ing in viriting 
ilrft'.derou) x'lird) 
fpoken hy lvn.h 
Cth;.* ; eiprcijliy 
€*ur kno^vif^ 
ska: they tviTi 


here there is no ground for prefuming a general hiring } 
for it appears exprefbly what the original agreement was 
in fadl;, which negatives a hiring for a year. 

Per Curiam, Both Orders quaflied. 


Maitland and Others againjl Goldney and 

Another. 

I N an a£lion on the cafe, the firft count of the declara- 
tion Bated, that whereas the pluinrithi uefore I^lurcb 
1 800 exercifed in copartiierihip the trade of merchants 
and dealers in wool, and condufled themfclves with ho- 
ncBy in fuch trade, and delivered juB and true accounts 
to their cuBoiners, &c. and before the publiBiing the libel 
after-mentioned enjoyed in their faid trade a good name 
and credit and the confidence of their cullomers : and 
whereas one Henry Guy, before tlie f.tid March and uittil 
the time of coinpofaig and publlfiring the libels hereinafter 
ill Band fecundly nieiitioncd was a cuBomer of the plain- 
tiffs in their faid trade, and the plaintitl's had alw'ays deli- 
vered to him juB and true accounts, &c. : and whereas 
the plaintiffs had a long time before, ^c. to viit on iB 
March 1 800, made out and fent to Guy a true account of 
certain dealings between him and them in their trade, 
upon the receipt of which account Guy afterwards bnjVdy 
and raJJ-dy uttered certain exprcffions importing that he 
was diffatisfied with the faid account, and very mucli dif- 
approved thereof, but aftervoards and long before the com-- 
pfng and publijhing of the libel (in queBioil) the conduct of 
the plaintiffs with rcfpccl to the faid account, &c. ivat fully 
e\‘Piaif:ed and jffftpicd to the faid H. Guy, and he nvas fully 
3 fatisfed 
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fatisjicd therenvilh^^ and thenceforth, until, and at the time 
of piibliniing that libel, repofed his entire cftecm and con- 
fidence in the plaintiffs in their faid trade, and continued 
to deal with them, &c. of all which premifcs the defendants 
.afterwards and before the publication of the libel herein- 
after next mentioned had notice ^ yet the defendants well 
knowing the premifest but malicioufly contriving and in- 
tending to injure the plaintiffs in their fcid trade, and to 
caufe them to be believed to be guilty gf difhonefly and 
making falfe accounts, &e. on the 14th December i8or, 
at &c. unlawfully and malicioufly compofed and publiflied 
a certain libel of and concerning the faid plaintiffs, and of 
and concerning the faid account fo by them made out and feut to 
iiie faid H. Guy., and of and concerning the faid H, Cuy^ 
and the aforefaid exprelTions fo by him uttered, to the 
tenor and efFc£l following, viz. 

•* Thomas Golduey of Ghippenhamy &c. and Harry Gold^ 
ney of See. clothiers, fevcrally make oath and fay ; and firlt 
the faid H. Goldtuy for hlmfoif faitlv, that fonie lime in the 
latter end of A^Iarch i 800, he was prefent at the IVhite 
Hurt inn in Chippenham aforefaid, and then and there 
heard Henry Guy of Chippenham aforefaid, clothier, pu- 
blicly declare that he had jufl received (the plaintiffs’) 
account, &c. that the account was near 400/. lefs than, 
he expected, and that their (meaning the plaintiffs’) con- 
dudi, was worfe than robbing on the highway, or words to 
that effeB j and that Ke would immediately go to London 
and bring an a£lion againff them ; and this deponent 
5 r. Goldney for himfelf faith, that foon after the faid 
Guy had received his account from the houfe of (the 
plaintiffa), as this deponent believes, the faid H. Guy came 
to this deponent’s counting-houfe at Chippenham aforefaid, 
Rnd then and there aiked this deponent, T.Goldney, whether 

Hh a he 
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lie had received his account from (the plaintiffs), and this 
deponent replied chat he had received his account ; and 
the faid H* Guy alktd him the faid T. Goldmy how his ac* 
count was, and faid that they (meaning the plaintiffs) had 
robbed him of near 400 that it was as bad as robbing^ 
on the highway, and that he would arrefl the houfc and 
drop all kind of connexion with them ; cr ivords to that 
purport and '^I'he fecond count only differed from 

the firft in not dating that the words fpoken by Guy were 

haflily and rafhly uttered \ ^ and in only dating that Guy 
was afterwards fatisfled with the account, w'Jthout dating 
that the plaintiflV condufl was judiiied to him* The 
third count charged the libel to relate to a certain account 
therein alleged to have been delivered by the plaintifis to 
Guy \ but did not Hate that an account had been delivered, 
or lliat Guy had exprclfcd liinifrlf to be diffitisficd with it, 
or that lie was afterwards fatisfied ; or t!iat the defend- 
auts hnc*iv thofe fa£ts before the publicaiioii of the libel in 
^uedion. 

Tlcas. id, Not Guilty. 2. As to the lird and fecond 
counts, the defendants judified j^)i!itly, that before the rc- 
fpcflive times of compofiiig and publidiing the fiid (up- 
pofed libels refpedlively, &:c. to wit, on the id of April 
1800, die faid /f. Goldncy ivas prefent at the faid White 
Hart inn in Chippenham aforefaid, and then and there did 
hear the f.iid //. Crwy publicly declare to the followings 
that is to fay, tliat he liad jud received ]\lait!and\ account, 
(meaning his annual account from tlic houfe of the plain* 
tiffs) ; that the account w^as near 400 L iefs than he ex* 
pe£lcd i and that their (meaning the plaintlds*) conduffc 
was worfe than robbing on the liighw^ay ; and that he 
would immediately go to Lendon and bring an a^ion 
againd them/* And the defendants further pleaded, that 

foon 
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foon after the f»id H, had received the fiid account^ 
&c. from the plaintifFs^ before the p fpedive tiinc^of com- 
poHng and publiOiing the fdd funpofed lib«.ls rc:fpL<ijiltively, 
&c. to wit on, &c. the C,\k\ H Guy came to Ids, T. Go iU 
, compting-houfe, at afonru l, and then 

and there a(k' d tlie f lid jT. GoLln.y whether he hud re- 
ceived his account from (the pl^intih’s), aiul the faid 
//- Guy then and ihcp^upon alked hrn■^ ilie faid 7“. G%Iil* 
tuy^ how his account was, and then and tliero f.dd /? //?<? 

followings that is to faVt that tjiey (meaning the 
plaintiffs) h'cl robbed l:im of near 400/.; that it was as bail 
as robbing on the highway, land tliat he would arrcil the 
houfe and drop all kind of connexion with them, to wk 
at, &c. wherefore the defendants at the faid refpcclive 
times when, &c. compofed and publifhtd the faid libels. 
See- I'he defendants alfo juflified frparately to the thiid 
count in the like manner, 

'fo thefe jullificailons there were demurrers afTigrung 
for fpecial caufe^; that tlie defendants have not by their 
fecond plea juflified or anfwered the fpecial matter in the 
inducements to the firft and fecond counts refpeftively con- 
* tainted, nor have averred that the matters in that plea aU 
Icgcd to have been declared and faid by the fiid 77 . Guy 
are or that any part thereof is true ; nor that the faid 
H Guy or any other perfon or perfons than the defend- 
ants ever wrote or printed^ See* thofe matters or any part 
thereof nor have they, the defendants, in or by tirat plea 
denied that ie/ore the compofing or publifhing the faid li- 
bels in thofe counts refpeefively mentionc-u, or cither of 
them, the condu£t of the plaintitfs refpecking the faid ac- 
counts, &c. was explained and jutlified to the faid //• Guvp 
and tiiat he was fatisfied therewith, and repof d his 
tdeem and confidence in them, and continued to deal 
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with and employ them in their fald trade> and that they, 
the defendants) kad notice thereof : and alfo for that the 
mattefa contained in that plea do not amount to any tra> 
verfe or denial of the faid firfl and fecond counts, but are 
confident therewith : neither do thofe matters contaid • 
any juftification or excufe of the mtlice or mi(condu£t of 
the defendants, or of the caufes of a£lion, 8cc. Alfo that 
the matter thereb)* attempted to be put in iflue is immate- 
rial and irrelevant- &c. Similar caufes of demurrer were 
atfigned to the third plea. 

jibboitt in fupport of the demurrers, contended, ift, 
that no perfon could juftify the publiftiing in print or 
nvritingy flanderous words fpoken of another, although he 
named the fpeaker. But adly, if he could, he mud at 
any rate publifh the exa£it words, and not take upon him- 
felf to judge of the import and eflTefl of them. 3 dly, 
(which applied only to the demurrers to the pleas tb the 
two firft counts,) that in no cafe could the publication 
of flanderous words fpoken by another be juftified after 
the publifher inetu that the perfon who uttered the Han- 
der was convinced of his midake. i. There is a great 
diflerence between the malignity and injurious confe- 
quences of flanderous words fpoken and written j the one 
is fudden and fleeting, the other is permanent, more 
deliberate, and more widely diiTeminated. This didinc- 
tion is recognized in the books ; for^many words, which, 
if fpoken, would not be a^ionablc, are aflionable if 
written ; as in Bell v. Stone (a), where many cafes to that 
purpofc are colic fled : Auflin v. Culpepper Harman v. 
Dilany{^r)y King v. Laie{d)y Villers v. Mcufey{e)y and 

(<i) I PjJ. Putt. 331. (i) Skin. 1*4. and nSbciit. 3i3« 

(c) %StrAn Soc. and a53* {d) ll^dr, 470, j SautuL i^Q* 
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Janfin v. Stewart {a). But it will be faid that it is the 
fame whether the flander were all fpoken or all written, 
and that no a£tion will lie in either cafe, if the original 
author of it were named at the time ; and Lord Northamp- 
^tjn'i cafe(^} may be relied on for this purpofc : but that 
was rot the point in judgment } for ultimately all the de^ 
fendants there were punilhed. The cafe of Crawford y, 
Middleton (e), is to be fure in point ; hpt Twifden J. dif* 
fered from the reft of the Court; and his opinion is t|ie 
more entitled to weight ; for certainly it was not necelTary, 
as the three other Judges Tuppofed, to allege in the de- 
claration, by way of negative, that the defendant had not 
met any perfon on the road who had told him the flati- 
derous words imputed. The cafe of Davis v. Lewis [d) 
only decides the converfe of the propoOtion, that as the 
defendant did not, at the time of repeating the flander, 
name the party who uttered it to him, it was not fuili- 
cient-to name him in his plea. Sound policy is againft 
the admiflion, much more the cxtcnfion of this kind of 
juftilication ; for every repetition of a flander is a new 
injury, and fometimes is an aggravation of the firft ; as, 
* if*the occaflon be more public, or the flanderer a perfon 
of greater weight. By the rule of the civil law, every 
publifher of flander was puniibable as the original author. 
Codex, lib. 9. tit, 36. 2. At any rate, however, the 
party juftifying muft take care to publifli, if at all, the 
exadl w'ords of the original author of the flander, and not 
what he is pleafed to call the purport and effePl of the flan- 
derous words. In anions for flander and indiftments 
for libels, as well as in juftificatory pleas of this fort, it is 
always ufual to ftate the words themfelves, and not the 


180Q. 

M.A I tlani» 

againfi 

CoLpNC 


(tf) Rtp. (A' II Co. 134. 

(r) iLrv.Zz. (*/) jTcfm Re/f. IJ. 


Hh4 


eife^l 



43^ 

i8o2. 

Mai tl and 
agai’*fi 
Goldnet. 


CASES IN TRINITY TERM 

e{r<i 6 k of thfm ; for otherwife the party pleading makes 
himfelf a judge of the purport and effcd, which the law 
dues not admit. The very reafon why the fecond fpeaker 
is excuf>ible in any cafe is, becaufe he gives to the party 
injured a certain caufe of a£lion againft the original , 
fp<*aker ; but that is not the cafe here } for if the plaintiff 
were to charge the firfl fpeaker in an a£kion of flander» 
and only allege in«his declaration that he had fpoken fucb 
ancf fucli words, or to that eJfcEl^ that would not fuftain 
the action : neither would it fuffice if the words were 
Rated without that addition, if the prefen^ defendants 
when called as witneffes, could only prove, what they hare 
in their plea here alleged. For though it be not iieccflary 
to prove all the very words which are laid, yet fome cer- 
tain words mull be proved, agreeing in fubdance with 
the words laid. But 3dly, no perfon is allowed to pub- 
li(h the hady dander of another, after he knows that the 
perfon who drd uttered it is convinced that he was mif- 
taken. This is fpecially charged againd the defendants 
in the drd count, and is the gtd of that count, and mud 
be proved by the plaintiffs -y otherwife under the general 
iffue the defendants will be entitled to a verdidt j the fp'e- ‘ 
cial plea to it therefore amounts to no more than the 
general iffue. In Gerard v. Dickenfon (a), it was holden 
that ilan ler fpoken by the defendant againd his own 
knowledge made him liable at all events. 


Hclroyd contra, faid he iliould flrd conGder the fpecial 
plea to the 3d count ; becaufe if that were not good, of 
courfe the others could not be maintained. To maintain 
an afltiitt fur ilander, the words fpoken or written myd 
be falfe as well as malicious. This w'as fo fettled in 
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Xtoxd. Northampton’s Cafe(<i), and all the rubfcquent cafes. 
The fourth point there refolved was, that in a private 
aftion for flander, if y. S. publ^h that he hath heard 
y. N. fay that y. G. was a traitor or thief, in an adf ion 
o£ phe cafe, if the truth be fuch, he may judify. The 
fame was confidered in Davis v. Lnuis {b). But it is 
attempted to didinguifh this from other cafes, becaufe 
the defendants publilhed in writings that^ which before 
was only fpoketi. Admitting, however, ^at there may 
be a didinffion in the refpc£f dated, namely, where the 
words were nt^ aclionable before they were reduced into 
writing, that didincfion does not apply here ; becaufe 
the words in quedion having been fpoken of the plaintiiTs 
in their trade, were in themfelvcs a£lionabIe, as much fo 
as if they hid been originally written. And as to the 
greater mifchief of written than of parol dander, the law 
has provided an additional remedy for it, namely, by in- 
diflment. Neither does the mere dating that another 
perfon faid fuch and fuch things of the plaintiiTs give any 
confirmation of or authenticity to the fl-nder, as it mud 
dill dand upon the authority of the original propagator 
of it.* Nor is any fprcial damage charged to have enfued 
from it. Therefore all that the defendants faid being true, 
and no fpecial damage being dated, no a£lion lies, there 
being neither damnum nor injuria. £Lord Ellenborough 
defired that he would endeavour to anfwcr the objeoion, 
which prefTed chiefly oq the attention of the Couit, th.it 
on the information as difclofed by the picas, the plaintiffs 
could not have maintained an aflton againd Gwy for the 
ilander.3 The ufual way to be fure in declaring in tlicfe 
-^£(ions is to date that the defendant fpoke fuch and fuch 
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werd$ } but it has nerer been holden necelTary to prore 
every identical word as laid : proving the fubftance of 
them is fufiicient. It is fo in the cafe of libels ■, though 
there if the party affeft to fet out the very words, he 
muft prove them. Here the words themfelves *are 
given, though the defendants have alfo added, or to that 
tffieht. But it would be fufficient for the plaintiffs to de- 
clare on thofe words againft G//jr, though they could only 
prove words to, the fame efle^. ^JLavirence J. Though 
it be not necelTary to prove all the very words alleged, 
yet it is neceflary to prove fome materia', part of thems 
and it would not be fufiicient to prove equivalent words 
of flander.3 The demurrer admits the words juflified to 
be fubftantially the fame as thofe fpoken. With rcfpe£b 
to the jufiification pleaded to the lirfl and fecond counts i 
admitting that an a£Iion lies for publifhing flander origi- 
nally uttered by another after knowledge by the defendant 
that it was untrue, yet that is no caufe of demurrejr to 
the jufiification pleaded, but fuch j>revious knowledge 
fhould have been fpecially replied, in order to (hew that 
the plaintiffs meant to rely on it ; becaufe, as it is ftated 

e , 

in the declaration, it is mere matter of aggravation, and 
need not have been proved ; the gift of the aclion not 
being the knowledge, but the falfely and malicioufly pub- 
lifhing the libel. As where to an aCtion for a voluntary 
efcape, the defendant may plead a recaption as if in cafe 
of a negligent efcape ; and if the plaintiflT mean to rely 
on the voluntary efcape, he mull reply it fpecially ; be- 
caufe the aflual efcape is the gifi of the complaint, and 
the allegation in the declaration, of its being voluntary^ 
is only to be taken as matter of aggravation, unlefs the 
plaintiff by his replication fliew that he anliAs on it as a 

fttb- 
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fubftantive caufe of a6lion(<i). So in an a£tion on a 
bond, in which the condition is ftated and breaches a(^ 
Cgned in the declaration, yet if the defendant plead per> 
formance, it has never been holden that the plaintiff muff 
not infill on the breaches in his replication. So in an 
action of trefpafs for impounding cattle and converting 
them to the defendant’s ufe, the converfion is not the gill 
of the complaint, though it may become to by the rcpU« 
cation ; and the converfion need not be an/^wered by the 
plea {i). Here it would have been fufHcient, on the plea 
of the general iffue to the firll count, for the plaintiffs to 
have proved the publication, without any of the previous 
circumftances in aggravation. And if a fpecial plea felc£l 
a fa£l not material to maintain the declaration, and put 
that in iffue, it is demurrable. 

Abhott^ in reply, infilled that the plaintiffs could only 
fullaln the two firll counts, by proving the feveral mat- 
ters alleged therein,* prior to the publication, which, as 
there Hated, grew out of fuch previous matter, and was 
infeparably conne£led therewith. The libel is charged to 
%ave been publifhed of and concerning the /aid account fo 
made out and fent to the faid Guy, and of and concern- 
ing the faid Guyy and the aforejaid exprellions fo by him 
uttered, &c. which exprellions are before Hated to have 
been uttered haHily and raihly, and the matter to hape 
been explained to Guy'l fatisfa£lion, and this with the 
knowledge of the defendants before the publication of the 
libel. The plea does not allege that the words fpoken by 
Guy were trde, but only that in fa£l he had uttered fuch 

(tf) Sir JS. Bvuf% cafe, i Vtntrm 217. and nAde Bomafw$ Walker^ 
% Ttrm Bep* 126 . 

(>) Vy* ▼. Ltatberdale^ 3 JVilf. 20. 
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words or to that effect : therefore unlefs it would be faf^ 
ficirnt for the plaintiffs to declare in that manner agarnft 
G//J, the defendants have not given them a certain caufeof 
a6tion over by their plea \ and it mull be taken that the 
defendants, when called as witne/Tes in fuch a£iion, cbuKl 
prove nootherwife than as they have pleaded, which would 
Slot be fufHcient. But at any rate there is a great dif« 
ference between written and oral ilauder ; and for the 
reafons before given the rule laid down in Lord Norihatnp-- 
ton\ cafe does not apply to the prefent. 

( I 

Lord F" LLENBORouGH C. J. Without confidering the 
extent of the rule I itd down in Lord Northampton's cafe, 
of which it is fufli ient at prefent to obferve that that was 
a cafe of oral and this is one of written flander> the ground 
on which we are difpofed to decide the prefent queflion 
Aeers clear of that and all other cafes. In order to main- 
tain this fpecics of action it is neceflary that there Ihould 
be malice in the defendant and an' injury to the plain- 
tiflTj and that the words (hould be untrue. By the firft 
count the charge In fubllance againfl the defendants is« 
that they revived and publiihed an injurious report of the 
plaintiffs which had been made by another perfon who was 
afterwards convinced that he had uttered the words haflily 
andraflily; and that the defendants did this with full know- 
ledge of all thofe circumflanccs. .All the feveral allega- 
tions of the previous report, the fubfequent explanation of 
the plaiiitifFs’ coiidu£l to Guy^ his fatisfaflion with it, and 
the defendants’ knowledge of it, are fo interwoven by the 
pleading with the publication of the libel that they could 
not be fevered from it, fo that the plaintiffs could fuflain 
that count by proof of the publication alone of the libel 
without fuch explanatory circumftances. The plaiatiffs 

could 
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could not entitle thcmfclves to recover on it unlefs ail were 
proved. The count then contains a charge ag.iinll the de- 
fendants that they publiflied the flander with a knowledge 
chat the perfon who liad originally uttered it was fatisficd 
th|t it was untrue. The fa£l therefore of fuch previous 
uttering was merely ufcd by the defendants as a pretence 
for publifhing the fame llandcr : that fliews malice in the 
defendants and an injury to the plaintiffs.^ But without 
going into that pointy at all events in order to jiillify the 
parties reviving the llandcr by naming the original author 
of it, they mull fodifclofe the matter as to give the plaintiffs 
a certain caufc of action agaiiifl: the party named : now 
here they only ftate that the other uttered fuch words^ or 
zo that ; and if the defendants when called as wit- 

neffes to fupport the a£tioii againlt Guy could only prove 
that he uttered words to the of thofe fet forth, that 

would not be fufllcient. On tliis ground alone without 

Kg. 

going into the other objection, it is enough for us to fay 
tliat the juffiiicatioir cannot be fupported. 

Lawrence J. (*v) I am of the fame opinion on the 
grt>un*d dated by my Lord, without going into Lord 
hiorthamptot^^ cafe as applied to written Hander. And 
without confidering whether or not it be neceffary to prove 
all the previous allegations in the two hrft counts, it is 
fulBcient to fay, according to the rule in Lord Northawp^ 
cafe, fupported xn. the late cafe of Davis v. 

7 Term Rep* 17. that in order to juflify the rcpecitioixof 
flanderous wrords fpoken by another, the defendant muft 
give a certain caufc of a£f ion againd that other ; and that 
mud be done not only by naming the author of the flan- 
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der, but alfo by giving the very words ufed : and it is not 
fufficient either to ftate words to the fame effe£l, or to 
prove words to the eiFe£t of thofe alleged. For I take the 
rule in anions of this fort to be, that though the plaintiff 
need not prove all the words laid, yet he mull proVt:*fo 
much of them as is fufficient to ftiflaih his caufe of aflion, 
and it is not enough for him to prove equivalent words of 
flander. 


Le Blakc J. Without entering into the confideration 
of IjOrd Northampton^^ cafe, the rule is cl-arly eftablilhed 
that in order to juflify the repetition of (lander the de- 
fendant muft (late the name of the perfon by whom it was 
fird uttered fo as to furnKh the plaintiff with a caufe of 
a£lion againd him. But this rule would be nugatory if 
the defendant were merely to name the perfon without 
alfo dating what he had uttered with fuch prccifion as to 
enable the plaintiff to maintain his a£lion againd him. 
For this purpufe the defendant mud date the very words 
themfelves ufed, and not merely the clfc£l of them. 
With refpc£l to the two fird counts, they date ctreum- 
ftances which (hew that though tlie defendants only pub- 
lt(hcd flander which had before been uttered by another 
perfon named, yet that it was publiflied by the defendants 
under fuch circumdances as do not appear to me to come 
within any of the cafes where fuch previous uttering has 
been holden to be a judification to another by whom it 
WEES revived. 


Judgment for the Plainti^» 
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Sa.mpson a^ainjl Brown and Another. 

HE plaintitF declared as of Hit. 42 Geo, 3. in feire 
facias againd the defendants as bail of one John Mac- 
Gulre^ and dated the iird writ agalnd the principal to be 
teded tlie 25th Jttne^ 41 Geo. 3. returnable Friday next 
after tJie morrow of All Soulst to which nihil was re- 
turned ; and then dated a fecond writ returnable on Tkurf- 
day on the mor*'ow of S/, Martin ; to which another nihil 
was returned : and thereupon the plaintiff prayed execu- 
tion to be adjudged to him of the debt and damages, ac- 
cording to the form of the recognizance of bail. 

Plea, that after the judgment againfl Mac Guire a writ 
of capias ad fatisfaciendum iflued againd him direfted to 
‘^the fherifF, returnable on ircdmfJay next after 15 days of 
the Holy T^rinityy and that before the fame zuas returnable or 
returned^ viz. on fane i 801, a nurit of error •luas duly 
if/td out of Chancery dire£led to Lord Kenyon the then 
Lord Chief Judice of B. R., commanding him that the 
record and proceedings of tJie faid fuit and judgment 
(againd the principal) diould be brought before the Jud ices 
of C. B. and Barons of the Exchequer In the Exchequer- 
chamber on ^uefdny the 23d June 1801, according to the 
form of the datute, &c. by the faid ivrit of error mnu re* 
mainitig ivith the proper officer of B. R. in that behalf not yet 
returned by the faid Chief JuJlice more fully appears ; which 
faid writ of error afterwards and before the faid writ or 
any writ of capias ad fatisfaciendum on the faid judgment 
againd Alac Guire w'as returned or returnable^ viz. on i6th 
June x8oi, was duty allowed, &Ci according to the courfe 

and 
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i8o 2. and pra£l!ce of the faid Court. The plea then averred 
" * that the faid writ of ca. fa. fo iffued againft Mac Guire, 

Samp8'>n ® 

agrainfl VIZ. Oil tlic ipth of i8oXf w/ix returned by the /be* ■if 

HaLuWtim 

pending the faid writ of error^ and whilll the fame was in 
full force and effedl, and during the time th.it the faid 
writ of error was a fuperfedeas to the faid ca. fa. upon 
the faid judgment, and wholly fuperfcded the execution 
of any fuch writ. And that MacGuire after giving the 
faid judgment, and before the ili'uing of any other ca. fa 
againil him, v*z. on i6th November i8oi, furrendered 
himfelf, &c. in fntisfac^ion of the judgment and in dif> 
charge of his bail, &c. 

Replication ; that on Tuefday next after the o£lave of 
St. Martin^ 42 Geo. 3. a certain rule or order was applied 
for by the defendant, and was made by the faid Court of 
B. R., whereby on reading the aflidavit of ir. M. it was 
ordered that the plaintiff Oiould on Friday next after 15 
days of St. Martin then next (hew caufe why all proceed- 
ings againd the bail of Mac G’/nVr'(hould not be fe't afidc 
for irregularity ; it then dated that the faid aflidavit of 
Jl'". M. fet forth the feveral matters in the defendant’s 
plea alleged, touching the ifluing and return of the faid 
ca. fa. and the ifluing and allowance of the faid writ of 
error ; and that fuch proceedings were had on the faid 
rule that afterwards, viz. on Saturday next after 15 days 
of St. Martin caufe was fliewn on behalf of the plaintifl^ 
and the rule was difeharged. Sec. 

To this tlterc was a demurrer, (hewing for fpecial 
caufes, amongd others, that it does not appear by the re- 
plication that the faid rules or orders therein alleged to ba 
made were made in the faid caufe now depending on the 

faid 
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faid recognizance. There were feveral other caufcs 
alEgned : but as it was admitted that the replication was 
bad, and the whole argument turned on the validity of the 
plea, it is unnecefTary to (late the reft, which applied to 
parts of the replication not herein fet out verbatim. 
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Wigley^ ill fupport (of the demurrer to the replication^ 
and) of the plea, contended that the allowance of a writ 
of error operated as an abfolute fuperfedeas in law, fo as 
to avoid any further proceeding, withouf any exprefs no- 
tice to the plaintifT below not to proceed. 2 RoL Abr. ^192. 
L IC. Smith w* Cave {(i)^ Perklitsv, IVoclaJlon {b')^ Siveei^ 
apple V. Goodfelloiu {c)j Smith v. Nicholfon {jl)y Dmilty v. 
Stuhes (e)f Perry v. Campbell (f)^ Ijcnivelly* Blat h (^), and. 
JMtllcr V. Nenvbald {h) \ fo that even a return of non eft 
inventus by the flieriff (after a writ of error allowed) to a 
capias Iflued before is a nullity 5 for, as it is faid the 
flierilF cannot even look after the defendant to ground fuch 
a return upon* Though in Miller v. Neivhald the Court 
faid ‘they fometimes refufed on fummary applicaiiori to 
ftay proceedings pending a writ of error, leaving the party 
^o his ordinary remedy. Whatever may have been for- 
merly pra£tifed, it is no longer required, if it ever were, 
to file out a writ of fuperfedeas upon the allowance of the 
writ of error : and the only inftances where it has been 
done in modern times have been where a defendant hav- 
ing been taken in execution could not get his difeharge 
without it. But here the writ not liaving been executed, 
there was nothing to fuperfcdc. Thcfc defendants too 

(a) 3 LeVm (b) i SaHn 311 . (c) ^ ^fra. 867 . 

{d) Ibid. 11X6. and R t.d, Raym* 12^0. (r) 2 Blae. Rtf. 11 S3. 

(f) 3 TVrtf 390. Ibid, 

(i>) Ante^ 1 vol. 662. and vide Merlton v- St:ver.i^ lVilU% 271. 
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(the bail) were no parties to the original fuit, and have no 
notice of the default of the principal till after the return 
to the capias. But the capias muft be returnable before 
the ilTuing of the fcire facias againft the bail, though no 
ilTue can be taken on the time when it was in fa£l tc* 
turned {a). And though it had been competent to them 
to have fued out a writ of fuperfedeas, at leaft it was a 
matter of difcrefion which they were not bound to do. 


Marryat contri. This is an attempt to plead matter of 
pra£lice which is not allowable. In a cafokof Carmichael 
V. Troutbeck and another, bail of Chandler ^ in Eq/ler term 
1 784, to an adlion by the aflignee of the bail bond it was 
pleaded that the caufe was out of court for want of a de> 
claration before the aflignment ; and on demurrer the 
Court held that as matter of praflice it was not plead* 
able } and thereupon the plaintiflF had judgment. Now 
the return of the capias is mere matter of pra£tice, as ap* 
pears from Ball v. Manucaptors of RVjfel {b). Even the 
ifluing of the writ of capias ad fatisfaciendum againft the 
principal is with rcfpeffc to the bail only matter of prac- 
tice not required by any law, and merely intended to*givt 
the bail notice to render the principal. There is no in- 
ftance of the allowance of a writ of error (by way of fu- 
perfedeas) being put on the record by plea, although the 
occaGon muft continually have occurred. It is the daily 
praflice to apply to the Court to ftay proceedings pending 
a writ of error, which is fometimes refufed if it appear to 
have been fued out for delay ; and fometimes plaintiffs 
obtain leave to fue out execution pending a writ of error. 
In all thefe cafes, if tliis plea be good, the Court would be 


(«) 3 Ttrm Jtef, 390. 


(^) Salk. 602. 

authorizing 
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authbrizing a trefpafs. Neither would fuch applications 
for (lay of proceedings be made, fince a plaintiff would be 
a trefpailer if he proceeded at all after the allowance of a 
writ of error. This ihews that fuch allowance operating 
zf a fuperfedeas is merely founded on the praflice of the 
Court, and not on any general rule of law. Here the writ 
of error was not allowed till after the ifluing of the capias, 
and the obje^Slion is that the (heiiff afterwards returned 
the writ, which it was his duty to do unlefb prohibited by 
fome other equivalent authority. But no notice is Hated to 
the flieriff* of fuch allowance, and he was not bound to take 
judicial notice of it, however the party in the caufe may be 
fo. Though even after notice the flierilF may return to 
the Court that he has done nothing under the writ. And 
according to HutJI v. Cox (a) the return and filing of the 
capias is mere matter of form ; and by Gee v. Fane (i) the 
^.return may be filed even after the ilTuing of the /lire facias. 
At any rate the allowance of the writ of error is not of it- 
felf a fuperfedeas, but only becomes fo by a rule of court 
or by a writ of fuperfedeas. He then referred to Rafi. 309. 
p/.^4.,and Clift. ^>93. pi. 20. Precedents of writs of fu- 
perfedeas to the flieriiF on the ground of a writ of error 
allowed. Brev. fuel. 341. Fitzsh. Na. Br. 239. B. 
Reg. 129. and many other precedents referred to in 
‘To’wtfend'i tables. So the flat. 3 Jac. I . c. 8. requiring 
bail in error recognizes the praflice of ifiuing writs of fu- 
perfedeas. QLord Ellenhorough. The words of that ftatute 
are ** that no execution lhall be flayed upon or by any 
** vjrit of error or fuperfedeas thereupon to be Aied, &c. 
** unlefs,” 5cc. j which fliew that the Legiflature recog- 
nized the flaying of proceedings as well by the allowance 


x8o2. 
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(a) I BUc ^ 393. (^) 1 R15. 
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®f tlie Writ of error itfclf as by the writ of fuperfedeas^^ 
The writ of error allowed may (lay the ifluing of the writ 
of execution j but after the latter has ilTuedy the writ of 
fuperfedeas is neceflary to ftay the execution and prevent 
the ftierilF doing any thing under it. In the cafe cited 
from 2 Rol. Abr. 492. it appears that a writ of fuperfedeas 
iflued after the writ of error to enforce the ftay of pro- 
ceedings. At any rate, as a writ of error does not of it- 
fclf ftay the proceedings in all cafes, as in thofe included 
in the ftatute of 'JameSy un'.cfs bail in error be put in, it 
ought either to have been fliewn that this was not a cafa 
in which bail in error were required, or to have been 
averred that bail in error had been put in, in order to make 
it operate as a fuperfedeas. And as the party has four days 
by the praflice of the Court to put in fuch bail, at leaft 
the proceedings during thofe four days until the bail were 
put in arc good. In Lane v. Bacchus {a) where the writs 
of execution was executed after the allow'ance of a writ of 
error before the four days were expired, and no bail in 
error were put in, the Court refufed to fet afide the execu- 
tion. liefides, there is a great diflerence between thg award 
«r a writ and the actual execution of a w'rit awarded. 
jBro. Abr. Error y . pi. 66. Here the regard has never been 
removed : it is exprefsiy fo ftated in the plea : and the 
writ of error being difeontinued by lapfe of time, there is 
xiothiug to prevent the Court from awarding execution. 

Lord Ellenborouch C. J. It feems from the palTage 
cited from Bro. abr. to have been anciently the pra£lice 
to fuc out a writ of fuperfedeas, after the allowance of 
a writ of error } but I find no inftance of this praflice 

{•) a Tirm K/f. 44, 

referred 
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referred to fince the flat, 3 Jac. r. c. 8., and indeed from 
that period at leaft it muil have heen altogether unncccf- 
fary : for that (latute fays ** that no execution fliall be 
ftayed upon or by any writ of error cr fuperfedeas 
thereupon to be fiied, &c. unlefs,” &c. which fliev;s 
that either a %unt of err:r (allowed) or a ncrlt cf juper^ 
fedeas would have the clFc^l of (laying execution. That 
tallies vviih the pra£lice which has long prevailed of not 
fuing out a writ of fiiperfcdeas after the allowance of a 
writ of error. And the cafe of Ptrry v. Campbell ^ 3 Term 
Rip. 390. fliev s that l\iord Kenyon then cxprcfsJy con*- 
fidered that the allowance and fcrvicc of the writ of error 
was in itfclf a fuperfedcas. Shall we then overturn the 
whole pra6lice of the Court, by faying that it fliall not 
have that operation: but that it is iicceflary to fue out a 
formal writ of fuperfedeas, which it appears is never 
done? Here the bail by rlicir }/lea in elledl allege that 
no capias ad fatisfacicndnni was returned againll tlierr 
principal, without wliich they cannot be made liable. 
Then it is faid that the allowance of the writ of error Is 
no fuperfedeas, unlefs it be fliewn that bail in error were 
pift ill ill time, or that none were required. But if bail 
ill error were not put in when retjuired, that fliould have 
been fliewn by the plaintiir in his replicatior; ; for, as it 
appears, the writ of error allowed is in general a fiiper- 
fcdeas, and the (latute only fays, that it fliall not be fo 
in certain cafes, unlefs, &c. therefore the party wiliiing 
to avail himfelf of the ncglc£l in tJie particular cafe ex- 
cepted fliould flicw that. 
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Lawrence J. (a) faid he had always confidered that 
the allowance of a writ of error was a fuperfedeaSj and 


(«) CrofrJ. WAS abfeac hom mtilfpofiilon. 
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referred to Sa/it 321* and Cotton v. Daintry^ i Ventt> jl* 
which latter had not been mentioned in the argument » 
where it is faid that though the (herifF fliall not be in con- 
tempt if he make execution after the writ of error, if no- 
fuperfedeas be fued out, for that he had no notice } yet 
the writ of error immediately upon the fealing foreclofes 
the Court, fo that the execution made after it is to be 
undone. 

Le Blanc J. declared hlmfelf of the fame opinion. 

Judgment for the defendant; 

Williamson againji Allison. 

Inanaaionen declaration dated that the plaintiff on 1 2th of 

the Cdir in tnrt JL «. 

for a breach of May 1 80O9 at London^ &c. bargained with the de- 

fcndant to buy of him twenty-four dozen bottles of claret,* 

cwjed^ nor if f®*’ purpofe of being forthwith exported by the plain- 

charged need it Indies : and the defendant ii-tji ^nd there 

be proved. 

well knoiving the faid claret to be in an uitllt ;uid impro- 
per date to be fo exported as aforefaid, by ti t j’ -.ind there 
falfely and fraudulently warranting the faid claret to be in 
a fit and proper date to be fo exported as aforefaid, then 
and there falfely^ fraudulently^ and deceitfully fold the faid 
claret to the plaintiff -at -and fur a certain fum, viz. 78/. 
to be therefore paid, and which was afterwards paid to 
the defendant for the fame, and which claret was after- 
wards exported in bottles by the plaintiff to the Eajl 
Indies aforefaid : whereas in truth and in fa£f the faid 
• claret fo as aforefaid fold by the defendant to the plaiutifl^ 
and fo exported as aforefaid, at the time of the faid fafe 
and warranty thereof was not in a fit and proper flate to 

be 
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be fo exported, but on the contrary, was at that time 
new and in an unfit and improper (late to be fo exported ; 
whereby the fatd claret fermented, and great part thereof 
became wholly loft to the plaintiff, and the reft of little 
. or no value; and by means of the premifes, the plaintiff 
loft great gains and profits which he would otherwife 
have made, &c. and was put to great charge and expence 
about the exporting and infurance thereof, to wit, at 
London^ &c. and fo the plaintiff in fa£f faith, that the 
defendant on the fame day and year aforefauh 
frauduUfitly deceived him^ to wit, at London^ &c* There 
were other countS) all charging the fcufitery and the 
deceit : to which the defetidant pleaded not guilty. 

At the trial before Lawrence J. at the fittings after laft 
Hilary term at Guildhall^ the warranty was proved, and 
alfo that the wine when it got to liengaly was four and 
unmarketable: but the plaintiff did not prove, nor did it 
appear probable* from the evidence that the defendant 
knew that the wine w'as unfound at the time when it was 
delivered, but the misfortune was more likely owing to 
* bad bottling or packing. It was therefore contended on 
the part of the defendant, that tlie plaintiff w^as not en- 
titled to recover, inafmuch as there was no proof of the 
feientery as laid in the declaration : but the learned judge 
being of opinion that the gill of the aflion was the war- 
ranty, and the feienter mere matter of aggravation, 
thought that the latter need not be proved, and directed 
the jury accordingly, who found for the plaintiff. 

In the laft term a rule w^as obtained, calling on t?ic 
plaintiff to (hew caufe why the verdifl fliould not be fet 
all Je, and a new trial had on the ground before fuggefted : 

I i 4 dnd 


447 

i8o2. 


WltLl AMSON' 
Allison. 



448 


CASES IN TRINITY TERM 


iBot. 

I 

Williamion 

apainfi 

ALLltON* 


and on reporting the evidence on this day, La’vorenct J. 

ferred to a cafe of ■■■ v. Pur chafe at Guildhall^ 6 Geoi 2*» 

before Lord Raymond C. J. which was an adlion on the cafe 
for felling an unfound horfe which was warranted to be 
found, in which the was averred in the declarafti* 

tion. But Lord Raymond was of opinion that the fcienter 
need not be proved inafmuch as there was a warranty ; 
and that the fcienter was only neceflary to be proved where 
the a£lion was in the nature of an a£tion of deceit with- 

e 

out any warranty (^r). He obferved, however, that it 
did not appear from the note of that cafe, <whether the 
declaration were in aiTumpfit or in tort : though he 
thought it more probable that it was in tort j as the prao- 


(4) Vide Sl^nrgzvell v. AUyn 91. of which the following is a fuller 

note taken from a MS. in the hand-writing of Mr* Juftice Burnet ^ in the coU 
ledlionof Lord Hariitv cke C. and his fun the late Mr. Charlei Yerkt. In 
an adlion on the cafe for felling a horfe as the defendant's own, when in truth 
it was the h'^ric of A, upon not guiUy pleaded, it appeared that the de- 
fendant bought the horfe ir\ Smithjieldf but did not tal{;e care to hare hirn le- 
gally toiled. Yet as the plaintiO' couM not prove that the defendant knew it 
to be the horfe o^ A. B, the plaintiff was nonfuited : For the fcienter or fraud 
is the gift of the adtion where there U no warranty \ for there the party takes 
upon himfelf the knowledge of the title to the horfe and of his qualities.** * 
Se. alfo CkanMer v. Loput^ in the Exchequer-chamber, Cro. yac. 4* iq the 
fame purpofe. The fame MS. alfo refers to another cafe^ ** So if a man 
fell fix blank lottery tickets, and afterwards another as owner of thcfe'tickeis 
recover them of the vendee \ unlefs the vendor knew them to be the property 
of another or warrar-ted them, neither this adlion (under title Cafe of Yerts im 
J^ature of Deceit and other fVrongM) nor afrumpfit for money had and received 
to the vendee's ufc will lie. Per Holt C. J, Faget v. JVilkinfon^ Tr. 8 W. 3. 
CuiiJhaUJ*' And fee Denijon v. Ratphfon^ i f^entr, 366. where rn opinion 
is given cn the very point in queftion j fori on the fecond count, which ftated 
a warranty that the guods fold were good and merchantable, and averred that 
the defendant deliveied them bad and not merchantable, knowing them Co be 
naught } the Court obferve that chough the declaration be ** knewirg thent 
8* to be naught,*' fet the knowledge need not be proved in evidenee* 

tic6 
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ttce of declaring in aflumpGt in fuch cafes was not corn* 
mon at that time. 

Gibbs and DampUtf who were to have (hewn caufe 
agaihd the rule, were (lopped by the Court. 


1803. 

W1I.LI AMtOM 
agJ-xfi 
Allisom. 


Erjkine and Marryat in fupport of the rule, faiti, that 
unlefs the declaration in the cafe alluded to were in tort, 
the authority of it did nut prefs upon the defendant : and 
in Steuart v. JF'i/iins (a), where this fubje£t was much 
difeufled, the practice of declaring in afluinpGt in (uch 
cafes was not confidered as a novelty, it having been in 
ufc fome time beiore, within the recolle£lion of two of 
the judges i^AjhhurJl and Bullcr Js.) who were conlider* 
able pleaders. In aflumpfit uj)on an exprefs warranty, 
the feienter is immaterial and irrelevant, and therefore 
• need not be proved though laid. But in declaring in 
cafe for the deceit, though it may not be nectflary where 
a warranty is dated to aver the feientery according to 
Chandler V. Lopus {b)y yet not bting irrelev-int to the de- 
ceit, *which is there the gid of the adlion, it mud be 
proved if laid. Here then the plaintiflT having declared 
in tort, and having averred the feientery which is the 
medium of edabliOiing the fraud and tort, was bound to 
prove it. The ilTue of not guilty is joined on the deceit, 
and not on the aflumpfit or warranty ^ the deceit, there- 
fore, is not merely net irrelevant, but of the very eflence 
of the declaration. They alfo referred to a late cafe of 
Dowding V. MortUmry before Lord Kenyon C. J. where 

Dwgt, 18. (A) N. F. 31 . «ted fioia Gr». 4. 

he 
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he was of opinion that the fcienter was neceflary to be 
proved (a). 

Of this la(b mentioned cafe it was obferved by the 
plaintifPs counfel in anfwer, that it did not ftate any 
warranty, but was founded wholly on the deceit. 

Lord Ellenborough C. J. The dillindlion between 
immaterial and irrelevant averments was well taken in 
JBriftow V. Wright {b)- That was an adlion on the cafe 
againd a flieriff for taking the tenant’s goods in execution 
without fatisfying the landlord for a year% rent ; and the 
plaintiff averred that the rent was referved. quarterly t 
* whereas It turned out to be referved yearly. There, if 
the whole averment as to the refervation of the rent had 
been ftruck out, the plaintiff could not have mainUlned 
his adlion, bccaufc fome rent mud neceffarily have been 
averred to be due ; and though it was unneceffary to have^ 
dated it to be referved quarterly, yet the defendant was 
entitled to avail himfelf of the defeat of proof in that 

{a) Dovjding Mortimer* The declarat'on. dated that the plalntifTi on 
ftSth yjn* 1798} at, &c. bargained with ihe defendant to buy of hluba ccf- 
tain mu/ket as and for a found and perfedl mufket^ at and for a large price^ 
yiz* %i, J%t* 6 d, and that the defendant then and theie knowing the faid 
muiket to be unfound, broken, and imperfect, then and there fold the faid 
muiket to the pUlntiff as and for a found and perfedt mufket at and for a 
large price, to wit, a/« izs. 6i/. then and there paid - by the plaintid* to the 
defendant, which faid muiket fo fold as aforefald was then and there ac the 
faid time of the fale thereof unfound, broken, and imperfedb j and by means 
and In confequence thereof the faid muiket became and was of little or no* 
ufe or value to the plat nci ft', to wit, at, ^c, and fo the plaincift' infa^ fays 
that the defendant on the day and year aforefaid falfeiy nnd fraudulently de* 
ceived the plaintllF, to wit, at, ^e. There were other counts to the lika 
Pica not guilty. 

(^) Doyg^* 665 . 
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particular. But here if the whole averment refpe£);ing l8ov 
the defendant's knowledge of the unfitnefs of the wine ' 

° WilliammU 

for exportation were (truck out, the declaration would 

ftill be fuificient to entitle the plaintiff to recover upon 
jtlie breach of the warranty proved. For if one man lull 
another into fecurity as to the goodnefs of a commodity, 
by giving him a warranty of it, it is the fame thing 
whether or not the feller knew it at thf time to be unfit 
for fale : the warranty is the thing which deceives the 
buyer' who relies on it, and is thereby put off his 
guard. Then if the warranty be the material averment, 
it is fuificient to prove that broken to efiablilh the deceit : 
and the form of the action cannot vary the proof in that 
refpe£t. The anci(.'nt method of declaring was in tort 
on the warranty broken, and that was juft going out of 
general pradlice when the cafe of Steuart v. Wilkins was 
difeufiVd, oecaufe it was found more convenient to de> 
dare in affumpfit for the fake of adding the money 
counts. So general was the former method, that decla- 
rations in that form were iainiliar in every arrangement 
of precedents in tort. And the more modern pradice 
* of declaring in affumpfit in thefe cafes has not prevailed 
generally above forty years. No other proof was re- 
,quired to fuftain the former mode of declaring than the 
warranty itfclf and the breach of it. Here then the 
plaintiff will be equally entitled to recover in the tort 
upon the fame proo^ by ftriking out the whole averment 
of the feienter, 

Lawrence J. 1 retain my former opinion that the 
feienter was not neceffary to be proved. The form of 
declaring in affumpfit in thefe cafes is not of very ancient 
date, though Mr. Juftice Buller, and before him Mr. 

Justice Ajlshurjl^ had often drawn declarations in that 

way 
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]^8o 2. way Jn the courfe of their practice as pleaders. The 

’ ~ cafe of Steuart v. Wilkins was the firft wherein the 

'Williamson 

quefltion was regularly difeuflTed, and that mode of de- 
claring eftablilhed ; but even fince that time I have myfelf 
drawn a hundred declarations on the fame fubje£l in. 
tort. There ate many precedents of that fort in the 
books, where a warranty is Hated. Clift. Entr. 932, 4, 
5, 6 . and fevera) others in the fame book. Thomp. 40. 
20. And thefe are not drawn as laying the gravamen 
on the deceit, as in the cafe alluded to of Dowding v. 
Mortimer t but on the warranty broken. Therefore conGder- 
ing what has been the common pra£ltce of pleading, till of 
late years, 1 think it very probable that in the cafe before 
Lord Raymond, the declaration was in tort, and if fo, it 
would be dirt£lly in point. With rerpedi to what aver- 
ments are neceflary to be proved, 1 take the rule to be, 
that if the whole of an averment may be (Iruck out with- 
out deftroying the plaintiff's right of aflion, it is not 
nccelTary to prove it ; but otherwife, if the whole cannot 
be {truck out without getting rid of a part effential to the 
caufe of a£tIon : for then though the averment be 
more particular than it need have been, the whole muff 
be proved or the plaintiff cannot recover. This dillinc- 
tion was taken by Mr. Juftice Buller in Pippin v. Selomor$, 
5 'Perm Rep. 496. where he takes notice of the cafe of 
Br'i/lonv V. Wright, and obferves that it was there neceffary 
for the plaintiff', iu (hewing that k(; was landlord, to fet 
forth a contraff between himfelf and the tenant, and that 
no part of the contradk alleged could be ftruck out, being 
in its nature entire, and neceffary to be proved as alleged. 
But 111 the principal cafe he faid, that the averment 
(which was that the (hip failed after the making of the 
policy declared on,) did not arife out of the contra^, nor 
was tlie contrail, as alleged, made to depend upon it 1 

and 
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and that if the averment there in queftion had been alto- 
gether omitted, the declaration would flill have contained 
a perfect; caufe of a£lion. So here if the fcienttr be ilruck 
out altogether, the plaintiff may Hill maintain his a£lion 
•hi tort on tlie warranty broken. 

Le Clanc J. The infertion or omifTton of the fa£l of 
the defendant’s knowledge at the time, jthat the wine was 
unfit for fale, according to the warran^, makes no dif- 
ference in the caufe of adlion declared on, and therefore 
it may be (truck out altogether: but in another form of 
declaring it may be made material. 

Rule difeharged. 


i8o2 . 


WlLt lAMSOff 
ALLiftOir* 


Imlay oznllljl Ki.LEFSEN. 

*^HE defendant by leave of a judge at chambers was Kn Cflunfrr bHi- 
holden to fpecial bail upon the following anidavlt : ci-iv^a in ii,R. 
Robert Coiuie of, &c. one of the trudecs of the eftate 
uml effefts of f?- Imlay^ under an aflignmcnt thereof in 
truft for his creditors, maketli oath and faith, that P. PI- 

Oil ilic merits : 

I^sen is iuftly and truly indebted to the plaintilF in 3000/. though fuch 

cnnnrcr afliJavk 

and upwards, being the value of certain bars of filver might be receiv-p 
containing 13000 ounces or thereabouts, delivered by the 
plaintiff or on his account, in the year 179.I, to the de- h,’‘i',irrrobai;^r 
fendant, to be by him carried and delivered, and by the 
defendant undertaken to be carried and delivered to JE. B. 

av.iil fo ihcw 

of Goitenbtirgh in Sweden^ for the ufe and on the account *•■■■« be- 

® ... h' Men t** 

bail in a foreign country \ at Icaft where it did not diftin^lly appear that the mt C'.uld hare 

the fame redrefs and benefit by the procectiinga abicad ai here- It a be holdrn lo bail 

under a judge's oider upon an affidavit difeJofing circumdanccs wbkh flicw thn' fhe plaintiff has 
been damnified to fuch an amount* it is fufficicn*^* though it irrprrjprrly Hate that the defendant 
irMsed to that amount, and difclofc the frccieil circumftartes. 

10 
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1 802. of the plaintiff { but which bars of iilver or any part thereof 

' the defendant hath not carried or delivered to the faid 

Imlat 

E. B. at G. aforefaid, or to any other perfon or place for 
the ufe of the plaintiff. And this deponent further faith* 
that the faid defendant hath ever fince the receipt by hiba 
of the faid goods, to this deponent’s belief, been abfent 
from England^ and out of the jurifdi£lion of the courts of 
juftice here, and hath lately come to Englondt but fecretes 
himfelf for fear of difeovery. And further, &c. that the 
defendant is a foreigner, relident in Nortuay^ and is come 
to England for an occafional purpofe only, ‘and as depo« 
nent believes, will fhortly depart this realm, and that un* 
lefs he fhall be holden to bail the plaintiff will be deprived 
of his legal remedy, &c. 

Erjkintt in fupport of a rule for difeharging the defend- 
ant on common bail, obje£ted firft to the fufficiency of 
the afEdavit to hold to bail that it did not (late any debt 
{a) owing from the defendant to the plaintiff, but at molt 
only a mifcondu£l of the former in not carrying the goods 
according to his undertaking. No perjury could bejaf- 
iigned if in fa£I the Elver were the property of E. B. and 
he alone were interefled in the lofs: for there is no aver- 
ment that the plaintiff had any property in it, or was 
damnified by the non*delivery : and an argumentative af- 
fidavit of debt or damage is not fufficient for holding 
another to bail. But 2dly, he relied on a counter affida- 
vit by the defendant, whereby it appeared that the con- 
tra£l in queftion was made in France, for the tranfmiffion 
of the filver fronvthence, at a period when that was pro- 
hibited to be done by die laws of that country % and alfo 

(tf ) Vide T. nomas, 7 Torm 550. 
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chat the defendant had been holden to bail by the plaintiff 
for the fame caufe of a£%ion in Norvtayt which fuit was 
itill depending. In fupport of the firfl: of thele latter 
grounds of obje^llon he relied on Melan v. The Duke of 
Pity antes (/>)> where the Court of C. B. held that 
they were bound to take notice, when brought before 
them, of the law of the country where a contract was 
made, and by which its legality was to be judged. [But 
Lord Ellcnhorough fignifying his diflent from that determi- 
nation, which he obferved was oppofed Cy one (A) of the 
learned Judges. of the Court at the time, Erfkine abandon- 
ed that point.] He then relied on the pendency of the fuit 
in Nor'oiayt on which the defendant had given bail. And 
obferved, that though by the general rule of the Court 
no counter aflldavit could be read againft an aflidavit to 
hold to bail ; yet there were fome neceffary exceptions of 
which this was one. For it could not be denied that the 
fafk of the defendant’s having been before holden to bail 
for the fame caufe of a£lion in the courts of this country 
might be brought before the Court by counter aflldavit, 
and on the fame ground of reafon the fa£t now in quef- 
tibn.* The like was in daily pra£lice in cafe of the arreft 
of married women, who after having been holden to fpe- 
cial bail were difeharged on counter aflidavits. 

Garroiv and W. Walton (hewed caufe againft; the rule, 
and obje£led altogether, to the reception of the counter 
affidavit of the defendant, as being contrary to the efla. 
blifhed pra£lice of this Court, though admitted by C. E . : 
that it was in effeA trying the merits of the caufe on afll- 
davit, and that too upon the depofltlon of the defendaqt 
himfelf. With regard to the obje£lions ariflng on tTie 

if) t Be/. St Pul/. i3«i (i) Hmtb J. 
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Lord Ell P.N BOROUGH C. J. Tins is an application t»' 
tlie difcretion of the Court : and to be fure it would have 
been competent to the defendant to have fhcwn that he 
had been before holden to bail in this country for the fame 
caufe of action ; becaufe no man ought to be twice vexed, 
for the fame caufe. But the queftion here is, whether 
we have prefented to us with fuilicient diftin^nefs tliat 
the defendant Hands in the fituation of having been holden 

to bail in Norway^ fo that the plaintiff has the fame fecu- 

• 

rity for his demand, and might have all the benefit of pro- 
fecuting his fuit there which he has here. And as we do 
not fee that fuch is the cafe, we do not feel ourfelves war« 
ranted in taking from him the benefit he is entitled to 
from the laws of this country. Not knowing what the 
laws of Norway are in this refpeA, I cannot fay that the 
plaintiff would have the fame benefit from what has taken 
place there as he will have by the prefent proceeding. 
Then the queflion is on the conclufivenefs of the affidavit 
to hold to bail as to the merits ; and if that had not been 

{«> 3JS. (*) DtaiU 449. 


face of the affidavit to hold to bail, they anfwered that tt 
was firft pofitively Hated that the defendant was indebted 
to the plaintiff in 3000/. and it was afterwards Ihewn how 
the demand arofe. And they referred to Emerfon v. Haw^ 
kins {a) znd Kiri v. Strickland {by^ and obferved thaf the 
defendant having been holden to bail by leave of a judge 
who had exercifed his difcretion on all the circumHances 
of the cafe under the Hatute, the Court would be lefs in- 
clined to intcr/ere than in common cafes where a plaintiff 
by his own difcretionary adl fets in motion the bailable 
procefs. 


e 


already 
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already exprefsly decided irt this Court in the cafe of Emer- 
Jhn V. Hawkins («), and in Smith v. Frafer (3), where the 
Court refufcd to hear a counter aflidavit read, 1 think the 
rule of practice of this Court is of fuch preponderating 
convenience that we ought to make fuch a rule in future. 
For otherwife we (hould have to try the merits of every 
cafe on affidavit, and it would be holding out great en- 
couragement to defendants to commit perjury in relief of 
themfelves from fpecial bail. And this rule is as appli- 
cable and the mifchief the fame where*a defendant has 
been holden to bail by a judge's order, as in ordinary cafes 
under the (latute where a debt is poQtively fworn to. 
With refpccl to tlie objections taken to the affiilavit itfelf, 
on which the defendant has been holden to ball ; the de- 
ponent might indeed have ufed more proper terms to ilg- 
nify his damnification than by (latiiig that the defendant 
was indebted to the plaintiff in fo much } thougli the word 
indebted fecms to have been ufed only to exprefs tlte amount 
of the damnification, the manner of which is afterwards 
ftated. However if the real fa<Sl be conveyed to the judge 
making the order with fuch didinflnefs as for him in the 
cxeicife of his diferetion to fee that the plaintiff Iras been 
damnified to fuch an amount, and on whiclt the deponent 
may be indi£fed for perjury if the fa£ls be not truly flatcd, 
that is fufficient, though the aflidavit might have been 
made in more formal terms. Befides, it does not appear 
to mp to be fo uncertain as is fuppofed, for the deponent 
fwears to the value of the filver, and that it was to be de- 
livered by the defendant to E. B.for the ufe and on the ac- 
count of Imlay, by whom it had been before delivered to 
the defendant, and that the defendant has not delivered 
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It, &c« Therefore the afltdavit to ho'd to bail is framed 
with fulTicient didindlnefs, and cannot be oppofed by s 
counter affidavit. 

Per Curiam^ Rule difchnrged. 


Saturday^ 
yune zOlh. 


An Imlorfcr on a 
note, who hds rc- 
Ci'ivfd money 
i*fom the drawer 
to tjlcc it up, a 
compefent wii- 
nr(M lor the 
drawer in an ac- 
tion again ft him 
by the itidi)rU'c 
to prove that lu* 
had l.ui Bed the 
note i hrin^ 
cither liable to 
the plain lift* on 
the note if ih<* 
action wcic de- 
le iiei, 01 to the 
defendant for 
money lu i and 
rrcfivcd if t!ie 
adlion fufcctdc-J. 
And his being 
alfo liable in c c 
latter cafe to 
compenJatc the 
defendant for the 
c>)rts incurrei in 
the by 

fnch non pay- 
ment makes no 
dtrl'crence. 


Birt and Others Afilgnees of Glovlr, a Bank^ 
rupt, againjl Kershaw. 

• V 

^J^HE defendant A't 7 y&/< 7 y being indebted to one IVilbj 
in 14 /. JOS. drew a bill of exchange d?i one TPilkiti- 
fon In favour of TPilby or order, which the latter indotfed 
to Ciiovcfy whofe allignecs \)rouglit tins acAion on the bill 
again 11 KerJJjaiv the drawer. And at the trial before 
(.ifo/e J. at the Sittings Willy was called as a witnefs by 
tlu* defendant to prove that whiiil the hill was current, 
Ghx'ir having told him {Jl'iUy) that the bill would net be 
paid by the draw'ee, Willy paid the bill himfelf by fettling 
it in account with Glovery in whofe liavfds it was however 
left, and Kerjlsiiw paid Willy the amount again. The 
competency of the witnefs (who had no rclcafe from 
Ker/Jjaiv) was objciSled to on tlic ground of his intetefi. as 
an iiulorfer on the bill, and therefore coming to dilcharge 
himfelf from his liability j and Grofe J. inclined to admit 
the objc£lion ; but to favc expence it was agreed to re- 
ceive the evidence, on which the jury found a verdict for 
the defendant ; and leave Was given to the plaintiff to move 
to fet that alide, and enter a verdidt for himfelf for the 
amount of the bill, if the Court ffiould be of opinion that 
Willy was not a competiMit witnefs in this refpedt. A 
rule for that purpofe having been obtained on a former 
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and Littlcdale now flic wed caufc, and contended 
that Tf^i//yy was interefted, if at all, the other way. For 
if the prefent verdicl \v;.tc cfl ibliflici!, he Was liable to be 
fued by the plaiiitirys as iiidcrfer oii the bilU and could 
not give this verd!(5l: in cviJcnct*, but mull tluii prove the 
payment of the bill by cili^T tc lUmony than his own : but 
if tJie plaiiuifl's recovcrcil, 7/7AH* was difeharge^'d from his 
liability on tlie bill, and Kirj7jir:u could not fiic him, be- 
caufe he had only received from Kviy^jaiu the amount 
once, for which he was originally iiuIeliTtd to him, and 
wdiich as between him and Kir/7.Kivj iie was entitled to 
retain- Jliit it wouhl be fuineient if tlie witnefs flood 
merely iiidiflerent between tlie parties, according to JvviFtis 
V. WiUhniis (^i). 'Fhc cafe of Burhl^md v. Tauhard {h) does 
not apply, becaufc that turned on the greater diiliculty 
which the witnefi was fu]>p:>red to be under of getting the 
money from the one party whom lie came to favour than 
tlu% other. Whereas here if the defendant fuccoed, it will 
be more eafy for the plalnllfi's to fuc ll^Uhy on the bill, in 
which a<flion nothing more will be necefl'ary to be proved 
than his hand-writing ; tlian if the plaintiiTs fucceed it 
.wili be eafy for the defendant to make out Iris cafe agaipfl: 
Wilby* For this record wouM be no evidence for the pre- 
fent defendant in fv.ch an adlion ngainll Tl'iibyy being res 
inter alios adla (c). [Lord lillcnhorofty!:^ I il»hik that is 
ilated too generally. This record, fuppofiiig t!ie plvontilTi) 
recovered, would be evidence for Ktr/^m^iv in an action 
againll Wilby to recover back the money pai<I to him for 
taking up this bill, fo far as to flicw the fadt that the 
piaintifFs had recovered the amount of the bill againfl the 

ffl) Sidings at Guildhatl iiftcr Tr. aS CTr?. 3. cot. Lord Kxr.^vn C. J. clitd 
{n tldcTton V. yithinjofif 7 "‘iirm Repm 4 S 1 . 

(l>) $ ^Ttrm Rep. 578. 

(e) 5 TfMK Rep. 5^S?* v. Kckv River Cimfary^ 
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defendant. And even further, Kerjhaw might allege as 
part of the damage arifing from Wilb^% negleA to pa/ 
over the money which he received for taking up the bilit 
that he had been fued by Glover's alTignees, who had 
recovered the amount of the bill againft him with cofts,^ 

Garronv and W. Walton^ in fupport of the rule, infifted, 
that condition was bettered by the evidence he 

had given } for at the mod, if the verdift ftand, Wilby 
will only be liable to be fued as indorfer of the note, and 
that under the difadvantageous circumllanc'^. of the plain* 
tilFs’ having failed in their adlion againft the drawer, on 
the ground of the bill having been fatisfied. Whereas, 
if the plaintifls fucceed, Wilby will not only be liable to 
refund the amount of the note, the value of w’hich he 
has twice received, once when he pafled it to Glover^ 
and afterwards again from KtrJlja'w j but he will alfo be 
liable to make good to Kerjlmiv the cofts of the prefent 
action, to which he wouKl be fiibjeCled by IVilby's fraud 
or negligence ; and this record would be evidence againft 
Wilby of the fa£l of fuch recovery. 

Lord Ellen noROUGH C. J. It appears to me in a very 
fimple and clear view of the cafe, that the witnefs ftood 
indilTerent between thefe parties. He muft either be 
liable to the plaintifls as indorfrr of the bill, or to Ker- 
Jkaw for the money received by him in order to difeharge 
it. It is true that in the latter cafe, if thefe plaintiffs re- 
cover, he may alfo be liable to Ktrjhaw for the cofts of this 
aflion : but that argument was urged in Ilderlon v. Athiu- 
fon[a) without effedt. This record, though evidence of the 
fa£b of fuch recovery, would not relieve Ker/bavii in fuch 

an 


(tf) 7 R ^0 
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an a£tion againfl: Wil^y^ from the proof of his having paid 
money to the latter, for the purpofe of fatisfying the 
bill. 1 know of no other than the cafe of Buckland v. 
tankard (a), which goes on the ground of more or lefs 
dilHculty in the witnefs in cllabliihing his intereft againlt 
one or other of the parties. But all the other cafes go 
on the broad ground of intereft in the witnefs : and as 
he feems to have ftood indiiferent as to the fum in dif- 
pute between thefe parties, 1 think his teftimony was 
properly received. 

Grose J. It ftruck me at the trial, adverting to the 
opinion of Lord Kenyon in Buclland v. ’Tankard^ that the 
witnefs had an intereft in giving the teftimony he did, 
and that his condition would be bettered by it. But if 
his being liable over to the plaintllFs take away his Inte« 
reft and leave him indifferent, 1 agree that he ought to 
* be heard,* 

Lawrence J. This cafe falls diredlly within the 
principle of that of Ilderton v. Athinfon. With refpe£f to 
the amount of the bill in queftion, the witnefs ftood in- 
difterent between the parties; for if the plaintiffs reco> 
vered, Kerjlianu would be entitled to recover back the 
money which he had paid to Wilby^ In order to fatisfy 
this very bill, becaufe he would then have paid the money 
twice On the other hand, if Keejba’w have a verdi£f, 
the plaintiffs may recover againft Wilby on the bill, unlefs 
he can prove payment by legal evidence. 

Lb Blanc J. Conlider the fltuation of the witnefs 
without his being an indorfer on the bill. He admits tliat 

(») 5 rtrm Rtf. 578. 
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he has received from one man a fum of money fer a 
debt which he owed to another, in order to pay it over 
to that other. It is clear then that he mud be liable 
cither to tlic one or the other. And if the original 
debtor obtain a verdift by means of his evidence,, he 
will be liable to be fued by tne creditor, for whofc ufc 
the money w^as received, and the verdlcl in this cafe 
will be no evidence of the payment for him in the 
other. Then how docs it alter his fituation that he Is 
upon the bill ? If the plaiMliil's do not recover now they 
may fuc him on the bill ; and if they dr' recover, then 
by Ills ov/n account he is anfwcrabie over to Kcrjlm^iv. 

Rule dlfchargcd^ 


^fofuhy. The Kinc; iiSiori/i The Bishop of Exeter. 

ymne aStli; ^ 


Where no ?m« 
mcmoib! cufhim 

appe irca to ap- 
point a ijrvf 
jn a paiilh 
church, and on 
the contrary it 
appeiird that rtie 
Icdiu cfhlp was 
fouti cd in • 
wh •!! the <rpiico- 
pal coiid-tii'iori 
wa* i’ut'pf tided, 
;ind coiiri'qiiciilly 
ihrrc could not 
hr tlio y int al- 
#rnt ot thf 
Miiivip, the i*c- 
tor, aPil 'ho vi- 
ca» to thr eti- 
downient, .i Tr..in- 
d.iiiuiii to 
Mfh'ip to lie. -nr* 
a hiL'^uTr whji- 


Rule was obtained in the laft term calling on the de- 
fendant to flicw caufe why a mandamus fliould not 
iflue commanding him to grant a licence to yc/m Rowc^ 
clerk, to be Iccflurcr w ithin the parilh of Frcmifigtott^ in 
tlic county of iX-fp.v. 

Tlie nflidavit of Mr. Rozie flatcd that jekn Dodderidge 
deccafed, by his will dated 2oth of January 1658, dc- 
vifed a rent charge of 50/. per annum, payable out of his 
rc£lory of for the ufe of a lefturcr within the 

paiini of Frembsgton for ever. That upon the death of the 
late Icflurcr in y^.:jmiry 1 795, Wtllia?n Barbor^ ill whom 
tlic rctflory (.7) was then veiled, appointed the deponent 
by deed bearing date l6th Alarch 1797. That le£lures 


t ut »hr iifh'iu of «hf' vri’jr v.v*; deni-d ; it appeared tl-at the Ie£ture(hip was originally cn 

«* -wed hv the Tcchir vv'iih jn .u'rjual f.ip.. i d payable out ol the impropriate redtory, 'and that fevera. 
had 10 Ljcn accepted by the biihop and v.car for ths lime being- 


(*i) It was Zsi Impropriate re^ory. 
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■have been read in t!ie parifli clmrcli of and 

the annual ftipend of 50/. rc;jularly paid to the fcvcral 
le£iurcrs purfuant to the will of y. DsdiUriJge^ from his 
death to that of the lad leflurcr. That after the depo- 
nent’s appointment, application was made to the bidiop 
*for a licence, which he refufc<l, alk'ging as a rcafon that 
the prefent vicar of Fremington had ohjeflcd to the depo-' 
nent’s ufing his church, and that he (the bifiiop) had de- 
termined not to grant a licence without tSe vicar’s confent, 
although he allowed that he had no objefliun to the de- 
ponent as a clergyman, and that the teftimonles lie had re- 
ceived from him were complete. That in Hilary term 
1798, upon the bifliop’s firfl rcfufal to grant the licence, 
a (imilar motion was made in this court for a mandamus, 
which went off in Trinity term following, upon a propo- 
fal made in court to recommend to the vicar to give his 
confent. That in July 1800 IV. Barbor and was 

fnccecilcd by his brother G. Barbor as heir at law and de- 
vifee. rhiit in January hft the deponent applied again 
to the vicar for his confent, who refufed to give it; in 
confequence of wdiich the bilhop alfo again declined to 
grgnt the licence* 


l8o2i 


The ICfNtf 

agsinji 

The Biibof of 
£xetie« 


•G.'trrow and Dumpier fliewed caufe againft the rule 
upon the affidavit on Mfhich it was grounded ; wherein it 
appeared that the vicar refufed his confent, which they 
contended was alone a fufficient reafon in this cafe for tlic 
bifliop to refufe his licence. No immemorial cultom is 
fworn to, which alone can ground any right of admiffion 
to the ufc of the church without tlie vicar’s confent. That 
was relied on by Lord JMansJield in Rex v. The Bilhop of 
London (a), and adopted by Lord Kenyon in Rex v. Field (b). 


(«) 1 ’Ttrm Kef, 331. 
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In the firft of thofe cafes indeed the lecturer was paid by 
voluntary contributions, and in the other he was paid out 
of the parifli rates, which was relied on as decitive that it 
could not be an immemorial endowment. Now here the 
period dated when this le£turefliip was endowed (anno 
1658) is decifive, not only that it is not immemorial, but ' 
that it could not have a legal commencement for want of 
one of the proper legal parties to aflent to the endowment : 
for this, together 'Arith other fees in the kingdom, was then 
vacant. [This faO: being obje£led to by the counfel on the 
other (ide as not being in the affidavit, Lord Ellenborough 
obferved that they might take notice that wHat was done 
then was at a period when the eplfcopal conllitution was 
fufpended.3 It would be produftive of great public in- 
convenience if every perfon who chofe to dedicate a fmall 
freehold in a pariffi to the ufe of a le£lurer could there- 
fore appoint whom he pleafed to preach in the pariflt 
church without the affenr of the vicar, in whofe difere- 
tion in the firff indance, fubje^ to the confirmation of the 
biftiop, the law has repofed this confidence. By the fame 
rule any number of perfons might do the fame, to the en- 
tire overthrow of all order and difeipline in the church. 
\\,oxA.Ellenborough faid that they need not labour that point, 
that no perfon could by compuKion, and at his option, 
engraft a ieC]lure(hip on the church. J Then it is fufli- 
cient that the vicar refufes his afTent, and he is not bound 
to allign his reafons, which may be very fufficient witliout 
affe£ling the moral charaAer of the .candidate. 

Gibbt and v>d in fupport of the rule. The fund was 
dated in the affidavit in order to fliew a legal endowment, 
ydthout which there could be no claim. The bifhop ad- 
in^tf that there is no perfonal pbjcQion to tht fitnefs of 
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the candidate, and that is the only fatisfadlion which the 
duty of his funflton requires him to demand : he has no 
concern with the right to the leAurefliip, as was faid in 
tlie churchwardens of St. Bartholemeuf% cafe {a). The 
fiat. 13 & 14 Car. 2. c. 19. makes it neceflary for the 
letEfurer to have the bidiop’s licence, without which he is 
difabled from trying his right to the le£lureftiip with the 
vicar, or recovering the (lipeiid from the heirs of the do- 
nor ; but the licence itfelf confers no right) and only puts 
the matter in a courfe of trial. The refusal of the vicar 
then to confent is not a fulHcient ground for the bifliop to 
refufe his licence. It has been faid indeed that a redtor 
may refufe the ufe of the church, but it has never been 
decided that a vicar has the fame power of refufal. And 
though this ledturefliip were founded in the time of the 
ufurpation, yet it has been fince accepted by all the pro- 
per parties, and both the bilhops and vicars for the time 
, being have accepted perfons to be lecturers. Betides, if 
the licence were granted, it might be a queftion whether 
the ledlurer would* not be entitled to his ftipend by lec- 
turing at any place in the parith, though not in the parith 
church, according to the terms of the endowment. 


1802. 


The King 
The DUhopof 


Lord Ellenborough C. J. What ufe might be made 
of the licence when granted is not material to be inquired 
into at prefent ) the only quefiion for us to condder now 
is, whether there be any legal title in the party applying 
to the thing fought to be obtained. Now it appears that 
Mr. RoHue has no legal title to the ledlurelhip, which 
Ihould call upon the Court to put the law in motion to en- 
able him to obtain it. No legal cufiom is ftated to appoint 
ihc ledlurer to the ufe of the church without the confent 
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of the vicar } and it is not competent to any perfon to en« 
graft a le£Iurefliip by compuKion on the church ; others 
wife it might be done for the mofl capricious purpofes, 
and in abufe of the regular inditutions of the church, and 
might overthrow the whole edablidiment. Such a lec* 
turefhip mud have a legal commencement by cuflom dr 
a£^ of parliament. This cannot exid by immemorial 
cuftom, which the law prefumes to have had a legal com- 
mencement, bScaufe it is traced to its commencement in 
1658. And it could not then have had a legal commence- 
ment ; becaufe even if the bifliop, the re£lor, and vicar, 
could, by their joint afTcnt,- engraft it on the church, there- 
were no fuch perfons then all exiding having competent 
authority to accept the endowment on the part of the 
church. I^ord Mansfield^ in the cafe of the Bifliop of 
London fays, that no perfon can ufe the pulpit of a rector 
without his confeiit : that mud mean a coiifcnt by the per- 
fon who has the pofleflion of (he church, which appears • 
here to be in the vicar. There being therefore no legal 
right in the prefent applicant, without which there can be 
no claim on the Court to excrcife its jurifdi£tion, I think 
we ought not to grant the application. 

Grose J. It is fufiicient to rejedi the application that 
the party has (hewn no legal right to what he claims. 

Lawrence J. In Rex v. The Bifliop of London (o), one 
ground on which the mandamus fvas refuted was, that it 
would be nugatory to grant it : for (faid the Court) it 
would be to no efle£t for them to grant a mandamus to 
the bifliop to licenfe a le£lurer when he had not obtained 

(j) xtruf. II.- 


the 
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the confent of th? rector, ^vho had, notadthflanding fuch 
licence, a right to refufe him the ufc of tlic pulpit. So 
here it would be nugatory to grant thij application when 
it appears that the vicar wiihlicl Js his confent to the fame 
purpofe. 

Lb Bi-AN’C J. The fame doflrine prevailed in ^hs 
King r. Field. There the mntulamus did not ijfue, bc« 
caufe there was no right in the party aftplying to do the 
ihing for which the mandsmus was prayed. 

Rule difcliarged. 


J’rogmorton on the Dcmlfc of Fleming, Clerk, 
a ^ a'snji Scott, Clerk. 

was an cjc«^lmerit to recover the rcdlory of the 
paridi church of Fhorntoiiy in the county of Torky 
together with thf parfouage-houfe, glebe and tithes, of 
which the leflbr of the pUintifT was veftor, and which h.ul 
been demifed by him to the defendant, by a leafe dated 
the ift of December 1792, made to the defendant, therein 
deferibed to be Do^or in Divinity, to hold from three 
years to three years (if the Icdbr (houUI fo long live and 
continue rc£lor), during the term of twelve years, at the 
yearly rent of 50/. At the trial at the lad aflizes at York, 
it appeared that the leflbr of the plaintiff was the re£lor 
of Thorntotiy and made the Uafe in quedion to the defend- 
ant, Pr. Scotty who ofliciated as his curate in the parifh ; 
and that the rc£lor had been abfent from the parifh for 
feveral years. Therefore it was contended that the leafe 
was abfolutely void by the dat. 13 Eliz. c. 20. 


4^7 

i3o2. 


Thr King 

Tbe tiiihop of 
iixKTiEft. 


AffifiJ.ty, 

*Ju;u aStb, 
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A verdi£t was taken for the plaintiff with leave to the 
defendant to move to fet it aHde and enter a nonfuit in> 
ftead. And a rule nifi having been obtained in the laft 
term for that purpofe. 

Wood now (hewed caufe* and contended that the leafe 
i^vas void ; ift. By the (lat. 21 Hen. 8. c. 13. / 3. which 
avoids all leafes of any manors, lands, tenements, or here- 
ditaments to a fyiritual perfon, which the defendant ap- 
pears to be by the defignation'>of himfelf in the leafe itfelf, 
being therein (lyled DoBor in Divinity, adly. By the ftat. 
13 Elix. c. 20. whereby all leafes of any part of a bene- 
fice are abfolutely avoided immediately upon the incum- 
bent abfenting himfelf therefrom for the fpace of four- 
fcore days in a year. Here the reflor had difcontinued 
his refidence for a much longer period after the granting 
the leafe in quedion. And it cannot be obje£Ied that there 
is a covenant in the leafe that the re^or (hall not do any 
a£l to avoid it ; for a covenant is no bar, whatever remedy 
may be had on it afterwards. 

Eijhine^ in fupport of the rule, faid in anfwer to the 
obje£lion on the fiat, of Hen. 8. that there was no evi- 
dence that the defendant was a fpiritual perfon, though 
called fo in the leafe granted by the leflbr. And as to the 
ftat. of Elix. that after the cafes of Doe v. Mean (a), and 
Doe V. Barber (^), it could not be contended that the leafe 
in queftion might not be avoided oii account of the non- 
refidence of the re^or } but (till it was not competent to 
the reflor himfelf to fet it afide by (hewing his own breach 
of duty. 

JLord 


1802* 


Frocmokton 

Scott* 


(if) Ctmff* 129* 


(^) % Ttrm 749* 
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Lord Ellenborough C. J. The ftat. 13 Eliz. c. ao. i8oa 
exprefslv ena^s. ** that no leafe to be made of any bene* „ > 

^ ■ ^raOOMOKTOH' 

** £ce, &c. (hall endure any longer than while the lellbr 

ScOTTo 

** lhall be ordinatily refident and ferving the cure of fuch 
** benefice, without abfirnce above fourfcore days in any 
** one year, but that every fuch leafe immediately upon 
fuch abfence (hall ceafe and be void.” It is plain there* 
fore that the legiflature meant that tbe^leafe (hould be 
wholly cut down and done away by the non-refidence 
of the re£Ior. It was fo confidered in the cafe of 
Does. Barber C'itxi as againft a llranger and wrong doer (a): 
therefore there is no ground for the diftinflion attempted 
to be taken between that cafe and the prefent. And I 
think the other ground of objeftion equally clear on the 
ftat. 21 //. 8. The defendant is defcribed in the leafe it* 
felf, produced by him, as a fpiritual perfon. 

Per Curiam^ Rule difeharged. 

(a) Buc fuch leiTce my maintain trefpafs upon his mere polTeinon againii 
a wrong doer. Graham v. Pm/, antt^ i vo). 244* 


Bilsie againji Lumley and Others. 

'JpHlS was an a£lion for money had and received, and 
upon other common counts, which was brought by 
an underwriter upon a p^nlicy of infurance in order to re. 
cover back loo/. which he had paid upon the policy as 
for a lofs by capture to the defendant^ the alTured. The 
ground on which the af^ion was endeavoured to b^ fuf* 
tained was that the money was paid under a miftake, the 
defendants not having at the time of the infurance efie£I* 
cd difclofed to the underwriter (the prefent plaintiff) a 

IX material 


AfonJay^ 

Junt 28th. 

Money paid 
by one with 
full knowledge 
(or the means of 
fuch knowledge 
in his hands) of 
all thecfrcuin- 
Bances cannot be 
recovered back 
again on account 
of fuch payment 
having been made 
under an ignor- 
anceeftbslaw. 



CASES w TRINITY TERRl 


tnateriai letter which had been before received by them 
relating to the time of failing of the (hip infared.. It was 
not now denied that the letter v/as materia! to be difclofed; 
but the defence reded on now and at the trial was that 
before the lofs on the policy was adjuded, and the moyey 
paid by the prefcnt plaiiiti(r, all the papers had been laid 
before the underwriters, and amongd others the letter in 
quedion : and therefore- it was contended at the trial be- 
fore Roohe J. at Tark^ that the money having been paid 

» irs 

with full knowledge, or with full means of knowledge of 
all the circumdances, could not now be '’ecovered back 
again. On the other hand it was infided that it was fuf- 
ficient to fudaiii the a£lion that the money had been paid 
under a midake of the law j the plaintiff not being appri7ed 
at the time of the payment that the conceahnent of the 
particular circumdance difclofed in the letter kept back 
was a defence to any adion w'hich might have been 
brought on the policy : and the learned judge being of that 
opinion, the plaintiff obtained a verdid>. 

A rule nifi was granted in the lad term for fetting afide 
the verdi£fc and having a new trial ; which was to have 
been fupported now by Park for the defendants, and op- 
pofed by tVood for the plaintiff. But after the report waa 
read, and the fa£l; clearly ascertained that the material 
letter in quedion had been fubmitted to the examination 
of the underwriters before the adjudment. 

Lord Ellemookough C. J. afkcd the pl(klntiff’s coun- 
fel whether he could date any cafe where if a party paid 
money to another voluntarily with a full knowledge of alt 
the fafis of the cafe, he could recover it back again on ac- 
count of his ignorance of the law? [No anfwer beinp 
^ven, his Lordlhip continued The cafe ni Cbaifitti r. 

14 PatiidlfJ' 
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Paxton (o) is the only one I ever heard of where Lord 
Kenyon at nifi prius intimated fomething of that fort. But 
when it was aftcrv/ards brought before this Court on a 

motion 

• (li) That cafe came before this Court on a motion for a new trial In 
Af. 39 Ctfo. 3* The cucum^lances were fo fpeclal, and there wis fo much 
of doubt in it thdt it was ii<it th>u^ht to be of any ufc to report it. The 
Online of ic was this: A mcrcanuie houfe in Ifttiia (of wliich the defend- 
ant was a furvivin^ partner rcllding here at the time) received a bill drawn 
by Che plaintiff on another lioufe in payment of a debt^ which bill the de- 
fendant's houfe made their own by laches ; but not appriHng the plaintiff of 
this they fent him back tl'.e bill protelled for non-paynienty and drew upon 
him fur the fame amount in favour of a mercantile houfe in London (fintt 
of whom, amongft others the defendant, were a!fo partners in the houfe in 
Jndia\ The plaintiif, igneraKt of the Itubes of tl.e houfe in Ir.dia^ accepted 
the new bill j but before f/tyment he received fume information of the laches; 
yet not fuch pnrtitular proof of it as would have enabled him to defend hi mfclt' 
ai;ainlt the demand upon his acceptance in a court (even if the houfe in 
India were to be coniidered the fame as that in London)* Thercfcretbe plain- 
tiff* paid his acceptance and af:erwards brought this adtion to recover cht 
money biik from the c'^fcnJ.int as a partner in the houfe in Jndia^ and ob- 
tained a vcrdi£l under the dircAion of Lord JCt^*fyon» Upon the motion for 
the new trial his Lordfhip and ^jhhurjl J. were clearly of opinion that the 
a^ion was maintainable ; confidering as it feemed that the defendant's houfe 
JO India had obtained the plaintiff's acceptance in the hrff inllanceby a fraudu- 
l< 9 it ctmcealinent of their l.' chcs, and that the plaintiff' had not voluntarily and 
With a fair knowledge of biv cafe fu'umitCed to pay it ; but had paid it from the 
ncceflity of the thing and under a proteff, chat if on his arrival in India he 
afterwards found liis fufpirions confirmed he ffrould call upon the hou(e 
there to indemnify him. J. added that whcie a payment had been 

made nut with full knowledge of the fa^s, but only under a b'ind furptcjoir 
of the cafe, and it was found to have been p^d urjuffiy, the party might 
recover it back again. That here the plaintiff* was uiidcr great uncertainty 
of the fadts at the time he accepted the billi and even if he knew them all 
before adluai paymentj yet that his knowledge would have corns too late, and 
it would have been no anfwer to an a^ion by the payees who were not parties 
CO the tratifi^ioo ; but that his proper remedy was againff thofe perfens by 
whofe mifcondudl be was placed in that (itustion* Crofe J* faid he bad 
^reat difficulty in adopting the opimon of the other two Judges to the full 

eaceoc 
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motion for a new trial, there were fome other circum* 
ftances of fa^l relied on *, and it was fo doubtful at laft on 
what precife ground the cafe turned that it was not re^ 
ported. Every man mull be taken to be cognizant of the 
law { otherwife there is no faying to what extent thcwcjt* 
cufe of ignorance might not be carried. It would be 
urged in almoft every cafe* In Loturie v. BourdUu (a), 
money paid u^der a mere millake of the law (was endea** 
voured to be recovered back^, and there BulUr J. obferved 
that ignorantia juris non excufat, &c. 

Per Curiam^ ' Rule abfolute. 


extent of it | principally bcceufe he wai not fatished that the plalnilflf had note 
fufficient knowledge of the ground of his defence before payment of the bill» 
whatever he might have had when he accepted it : .but as the verdidi was 
with the honelly of the cafe he inclined againft didurbing it } and the rathert 
becaufe he doubted whether the boufe in India and that in London were to be 
coniidered as the fame» fo that the piaintiflf could have rcfifled the payment of 
the bill to the latter, bccaufe one of their partners (thd defendant) was alfo a 
partner in the other houfe, though he had no "knowledge in foGt of the 
laches* Lowrrnce alfo doubted on the fwrmer ground, as the plaintiff 
famed to have been apprifed before payment of the bill of the general outline 
of bis defence) but as he was not then fo converfant of the pirticiilsw’ fa$a 
now appearing aa to have been able to refift the demand then made on him 
if an aQion bad been brought, but feemed to have had only a confofed notion 
of theisi cxpeAing to be better informed when be arrived in /jidSa, be doubted 
how far the maxim volenti non fit injuria could be applied to him* 

(a) Doug). 467. 
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Oddy again/l Bovill. 


^uejday, 
JuM ft9th» 


f^HIS was an a£lmn uponr the cafe againfl: the under^ 
writer on a policy of infurance dated the 14th of iv- 
hruary 1799^ on a bottomry bond on the Uanijh Shaw^ 
Frow Anna, upon a toyage at and frtfm Penzance to 
Genoa, for a 00/. at a premium of ao guineas per cent* 
Plea the general iflue. At the trial before Le Blanc J. 
at the fittings at Guildhall lall Hilary term, a vcrdidl; 
was found for the plaintiff for 200 L fubjedl to the opinion 
of the Court upon the following cafe. 

That the (hip From Anna was in fall a DaniJlj (hip* but 
was in the courfc of her voyage from Penzance to Genoa 
captured by a French privateer, and taken into the port of 
Malaga in Spain. That the captor inftituted proceedings 
againfl the (hip before the Conful of the French Republic re* 
fding at Malaga,^ vi\\o thereupon on the firft of April 
1 799, at Malaga aforefaid, pronounced the following fen- 
tcncc.— We Nicholas Maurk. Champre^ conful of the 

Prench republic in the kingdom of Grenada in Spain, re- 


Sentence of 
condemnation of 
a prise, taken by 
a French piivaicer 
and carried into 
Spain ^hy %Fr€n€h 
court fitting 
therci ( Spain be* 
ing then a beUt* 
geient ally of 
France in the 
war againft 
Great Britain ) U 
valid \ and fucU 
condemnation, 
proceeding on 
the ground of 
the pioperty bc- 
in^ enemy '& and 
Brttqh^ is con- 
cluiive ill an ac« 
tion on a policy 
againfl the un- 
dei writer by the 
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infuicd it as Da* 
which in 
fait irwas, Den* 
mark being dica 


** Hding in Malaga^ authori'/tjc by the laws of 3d Brumaire 
** (25th Olkber)^ and 8th Floreal (28th ^pril)i of the 
** 4th year of the French republic, to give fentence. 
Whether the prizes brought into any port belonging to 
*♦ this confulfliip, by any veflcl or privateer of the French 
•* republic, be lawful or not.'* — ^The fentence then reca- 
pitulates the cafe and proceeds as follows : ** That fo 
many motires united leave no doubt of the confilcation 
** of the faid veflel being lawful, as well as on account of 
« her being Engiyb property as on account of the offences 
*( againft fhe ordinances. That the cargo is of Engfifle 
VoL. II. LI ** growth 
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' ** growth and manufaAurct and being befides proved 
** Englijb property by the piece of 13 th page already re* 
** ferred to, is alfo condemned, being on board a Tellel 
which is Englijb property— We therefore declare the 
** vedcl called Froto Anna^ Captain A, 3 ., taken by th( 
** French privateer Ee ZenoderCf Captain H. P., a good 
** prize, with her mads, &c. to the profit of the proprie> 
** tors of the Z^nodore and her crew, and others intereded 
** in her, togetjier with the goods, without any excep- 
** tioii, that compofe her cargo ; and order all guardians 
*' and trudees to make the delivery of the fame up to 
** them } by which delivery we declare the faid guardians 
and trudees duly and lawfully difehargedof their trud. 
** And we permit to the faid proprietors of and perfons 
** intcreded in the Zenedore, or to thofe that have the 
** power to procure the fulcs of the (liip and cargo in the 
*' chancery of the confullhip of the French republic in 
** this port, charging them however to depofit the value 
ill the faid chancery, or in any other public treafury in 
<< which they may be authorifed fo to do, till the allowed 
time of appeal be expired, or in cafe of appeal until 
*< the dcfinitivdii fcntence, w hich, if it Ihould be a^aiiift 
*< them, they are to pay all the rights and expences which 
*< might be done in confeqtience of the faid falo* the lot 
** of livre to the invalids, and other duties ; alfo the law 
*' expenees, and the expences of the prefent fentence of 
*< condemnation, which will be executed notwithdanding 
** the rights of appeal } and intimated to all whom it may 
** concern.— 'Done in the Confulary Houfe, and fealed 
with the national fcal of this confullhip of Malaga^ the 
** 1 ith of Germinal, in the 5th year of tltc French repu* 
“ blic (td April 1797), one and indivifible.” ** Signed 
Champre conful.” That at tltc time of the capture 

and 
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and of the pronouncing of the aforefaid fentence the 
French and Spaniards were allies at war with this countrya 
and Denmark was neutral. The queltion for the opi- 
nion of the Court was, whether the faid fentence {a) were 
coQclufive evidence that the warranty in the policy was 
not complied with. If it were not, the verdift to ftand : 
if it were, a nonfuit to be entered. 




1802. 


0»pr 

agmipl 

BortLi. 


Gi/es for the plaintiff contended for the negative. The 
principal ^uellion in effect is, whether by the law of na- 
tions a prize c«.urt can be eflabliflied and exercife its 
fun£tions in any other ftate than that to which it belongs 
and from which it derives its authority. That the prize 
court of a belligerent cannot exercife jurifdiftion in a 
neutral country was clearly decided in the cafe of The Fiad 
Oyen (k). Neither can it do fo in the ftate of a co>belli- 
gerent for the fame reafon, becaufe it is not warranted by 
tHie law and ufage of nations. It is eifentially neceffary to 
have a known tribungil for determining whether a capture 
at fea b'e piratical or lawful ; and though a neutral nation 
would on general reafoning appear to exercife this jurif- 
diflioif the moft impartially, yet conftant ufage, which is 
the foundation of the law of nations, has long fettled that 
the inquiry is tp be made in the ftate of the captors, who 
are individually and nationally refponfible for the a£V. 
This is exprefsly aflerted in the Duke of NenvcaJIl^s letter 
to Monf. JUichell (drawn up by Sit Dudley Ryder and other 
eminent and well informed perfons ; i Mag. 482.} in 
anfwer to the Pruffian memorial ) and in the cafe of the 
Flad Oyen (r). Sir W. Scott confiders that fentence of con* 

(a) Either party were to have liberty to refer if neceflary to the ibntence 
at large. 

[ h ) 1 Kch . 1354 (f) 139, 140. 
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demnation it neceflary jto the validity of the capWs titl^f 
which fentpnciB he fays miiA be pronounced by a tribunal 
io the belligerent country. Now here the condemnation 
was by a court in Spain afling under the authority of 
France, But if the circumAance of their being co-beljige- 
rents againA Fngland cannot identify their refpe£tive ter^ 
ritorieSi even confidering the prize as a queftion of pro> 
perty between Fnglijh and French fubje£ls ; ftill lefs can 
it do fo as againA a Dane^ whofe property the'prize in fa^ 
was ; becaufe as to Denmari, Spain was a neutral country, 
within which it is fettled that no fuch condemnation can. 
take place. Havelock v. Rochtvoed (a). 

The plaintiff’s counfel was then proceeding to contend 
that the fentence of condemnation, admitting it to have 
been pronounced by a competent tribunal, was not conclu* 
five as to the queAion of neutrality, which was collateral 
to the qucAion of prize or no prize ; but The Court faid, 
that after the repeated determinations to the contrary, it 
would be nugatory to open that difeuifion again, efpecially 
upon a cafe reforved, on which there could be no* appeal 
to the dernier refort. 


Cart'f contra, contended thr.» co>belIigcrentshad a union 
of territory againA their mutual enemy, as for all purpofes 
of war, of wUicli the capture of prize W'as one. The 
queAion. turns purely on the law of nations, of which prize 
courts have peculiar jurifdi£lion, and therefore this Court 
is bound to give credit to the decifion.'of the prize court 
a£ling as fuch at Malaga^ with the confent (as it affumes, 
and which is not difputcd), of the fovereigu power of the 
Country. Ihere is nothing inconfillent io this between 

( 41 ) 8 Tetm 


two 
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two belligerent countries^ as there Is in fuch a compaffc 
between a belligerent ^and a neutral country ; upon the 
ground of which inconfiftency alone the judgment in the 
F/ad Oyen cafe proceeded ; becaufe, as was properly there 
fald, fuch a court fitting in a neutral country was an in* 
fringement of its neutrality with refpe£t to the other bel» 
ligerent whofe property was captured and condemned 
there. But -there is a union of intereft, of clefence and at* 
tack, between co-belligerents' againfl: theif enemies ; and 
as Spain could have ceded Malaga entirely to France at 
that time without infringing any duty which fhe owed to 
Great Britain^ there was no reafon why flie Ihould not 
have made a partial ceflion of her fovereignty for a particu* 
lar purpofe of war. Vatelf 2 book c. 89. confirms the 
power of one nation to grant privileges of fovereignty to 
other nations within its own dominions. It makes no 
idifierence in this cafe whether the quedion be confidered 
as between France and Spain and this country, or as be- 
tween. the two fornaer and Denmark } their relative duties 
were the fame ; they were both inimical as to us, and both 
neutral as to Denmark." If this were the property of a 
neutral, it was equally tried by the law of nations, and he 
was equally fecure of impartiality whether the quedion 
were tried in 'France or in Spain. He referred to J.ord 
Mamjield*^ opinion In Linda v. Lord Rodney (a). The 
fentence however has determined this to be Englijb pro- 
perty, which is conclufive. The novelty of the cafe can- 
not prevent the application of the law of nations to it, 
which, though in ordinary cafes it may be illudrated bj 
ufage and example, mud, as it has often before happened, 
be drawn from fird principles, as new circumdances and 
combinations arife in the world. That the law and prac« 

(d) IHugi. 6f4,'0ji 
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tice of nations has in fomc refpedls varied very conlider^ 
ably is acknowledged by Sir W. Scott in the cafe of the 
Santa Cruz (a). But in the Flad Oycn cafe all the reafonr 
ing of the fame learned Judge in (hewing that the con* 
demnation -in a neutral country was invalid is founded on 
the diftin£Iion between a neutral and a belligerent country* 
and goes to prove that a condemnation in the country of 
a co>belligerent would be valid. No where is a capturing 
contradiftinguldied from a 'iwlligercnt power. In the cafe, 
of the Chri/lopher (^), the condemnation in France of a 
J^riti/b (hip taken by a French privateer into a Spani/h porty 
and then lying thercy was holden valid. That cannot be 
dlllinguifhed in principle from the prefent cafe* and the 
grounds of the judgment neceiT.irily include it. It was 
contradiflinguilhed only from the cafe of the FJad Oyeity 
becaqfe that yvas a condemnation in a neutral country* 
yvhich had no common intered with the captors on the 
fubjeft. And a cafe of the Betfy Kruger, i ^th Augujl 
1 800 (c), is there referred to, where tlie legality of a con- 
detnuation like the prefent was exprefsly admitted by the 
Court* and was thought too clear to be cpntelted by the 
advocates. The fame principle has been fince recognized 
in tlie cafe of The KUrUghttl (</}, and that of the Ccjniopc- 
Jite (f) i and mull have been acted upon lujig ago under 
the Hat. <1 & 5 IK- 2 d. e. -5. 

Lawrence J. (y ) The qucflion is. Whether this feii- 
tence of condemnation be' conclulive evidence that the pro* 
perty infured was Briti/h, .-.nd confequentiy that the war- 
ranty of its being neutral vi'as npe complied with ? The 

(j) I Rob. 59. (i) X Rib. aog. (.•) lb, aio. n. 

(</) 3 Rib. 96.^9. • {t) Ib, 333. 

(f) Ld. EUtnbunigb having been conceined I'o the caufe gave bo opinion* 
and Cr^t J. waa abfent from indifpoficioq.. 

9 


argument 
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argument was attempted to be carried into a wider field 
than we think it fit now to enter into fince the cafe of 
Hughes V. Cornelius (a), and a long firing of authorities 
which have followed that deciflon. We mufi now there* 
fore take it for granted that if this fentence were git;en 
*by a court of competent jurirdiflion, it isconclufive upon 
the point then in judgment, namely, againfi the neutrality 
of the property. The cafe of the F/ad Oyen has been made 
the balls of the argument, to (hew that unlefs the prize 
court were confiituted according to thedaw and praflice 
of nations, it could have no jurirdi£lson. If there were 
no other cafe on the fubje£l; determined by the fame 
learned Judge, to explain how far he meant to go in that 
cafe, it might be doubtful from fame exprefllons there 
ufed, whether it did not extend to a cafe circumfianced 
like the prefent : but if we look at his other decifions on 
this fubje£l;, particularly in that of the Chri/lopheTf though 
I do not mean to fay that it is dire£lly in point, it fuffi* 
cicntly appears from the reafons afligned by him in giving 
judgment, to what extent he meant the do£trine laid down 
by him in the Flad Oyeti cafe (hould be underfiood ; and 
.that he did not intend* to deny the legality of fuch fentences 
of condemnation by the captors in the country of a co> belli- 
gerent or ally in the war ; becaufe, as he obferves, there 
is a common intereft between fuch on the fubjcft, and 
both governments may be prefumed to authorize any 
meafures conducing to give effe^l to their arms, and to 
cpnflder each others ports as mutually fubfervient. This 
very queftion appears to have arifen in feveral fubfequent 
cafes, and in the cafe of the Betfey Kruger in Augttfl \ 
feems to have been confidered by the advocates as Co 
thoroughly underfiood and fettled, that the quefiion of 

(«) To Rdy. 473* Skin, 59. afi4 a Sht^v. z3ie 

L 1 4 law 


180a. 


Oddy 
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iSoa. 


Cody 

mgittnfl 

Bovill# 


law was waved) as one not to be difcufled i and the courts 
proceeding on the ground that the condemnation was le* 
gal, directed further proof to be made of the fa.€t of the 
transfer. We find then this queftion already determined 
by a court having peculiar jurifdi£lion in cafes of this fort, 
of which we have only incidental jurifdi^iom That de<** 
termination therefore is as conclufive on us, as to the pro- 
j)er rule of decifion, as a judgment of the common law 
courts on a queftion of real property would be on the civil 
law courts. 


Le Blanc J. The fubfequent cafes referred to are ex> 
planatory of the opinion delivered by Sir W'". Scott in the 
cafe of the Flad Oyen^ and (hew that he conlidrred that 
there was a material difiinftion between a fcntence of con^ 
demnarion pronounced by the authority of tlie capturing 
country in the (late of a co-bclli,;eTent, and one fo pro> 
nounced in a neutral country. Now this is the cafe of a 
fcntence of condemnation in the country of a belligerent 
power, an ally of the captors, and is exa^ly like the cafes 
of the Harmony{a)t the uidelaidct and the Betfy Kruger. The 
firft was a condemn:ition by the Brench commiflary of 
marine at Rotterdam of a Britijh prize taken and carried 
into HelwetJJuySj which was in the country of a bellige? 
rent ally j wliich was fo far confidered as different from 
the cafe of fuch a court fitting in a neutral country, that 
the neutral claimant was diredled to go into proof of the 
merits as to the transfer, referving’the queftion of law. 
And in the lad-mentioned cafe of the Betfy Kruget^ the 
point was confidered to be fo fettled, that the advocates 
waved the difcullion of it, and the Court confidered the 
condemnation as legal. That I confider as a cafe diredlly 




{«} s M. sto 
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in point to fupport the legality of a condemnation in the 
country of a belligerent ally. This Court therefore 'muib 
decide the queftlon confidently with the opinion of » 
court of peculiar jurifdidbion on the fame point, until we 
are told by a fuperior tribunal that that determinattop was 
iiftpVoper. 

Judgment of sonfuit. 


i8oa. 


Oddt 


Doe on tHe feveral Demifes of the Duke of Nor- 

»■’ • June 

FOLK and John Ibbotson again/l Hawke and 
Another. 

O N the trial of an ejedment for a certain mefluage and gave by win 

1 rv ^ f his tenant-light 

lands in lorl^nre^ at the lalt ITork afuzeSp a verdict which he i.eid by 

was found for the plaintiff on the demife of John Ibhotfon^ n dlfpejt 

and for the defendants on the demife of the Duke of Nor- 

folkt fubjeft to the opinion of the Court on the following 

ucafe. fopO'o"* ‘h'n 

thac^ /. fliuuld 

Jofeph Wbiteley was leflTee of the premlfes in qucftion have hh tenant- 
- - - • • r 1 t « right of the farm, 

tor the term of 21 years commencing from the 29th w. / having 

tember 1789, under a leafe granted to him by the Duke 

pf^Narfolk, dated 7 . January 1790. White/ey entered 

4nto pofieflion of the premifes under this leafe, and made « judg- 

menc to fecurc 

his 'will dated loth OSlober 1790, whereby he dlfpofed of ihe money; and 

the premifes in queftion as follows. ** 1 give and be- a ju'djfmlnVto*^ 

queath to my nephew Abraham Ibbotfon^ with fubmifiion w"ho*i*Uie/«r' 

to the Duke of Norfolk^ the tenant right of my farm at the him," «he Aeri*^ 

Edgefield, which I hold by leafe under his Grace, he pay- fh/tr'^ditor'tidi 

ing the rent and conforming to the covenants in the leafe ; ^reda 

, ^ depofiicd, 

but mt to difpofe of or fell the tenant right to any other per^ 5\***^^*"* 

** fon i hut if be rfufas to dwell there himfelf or keep in his nft'inth««xecu- 
u • 1 A K ^ tion: and vf. /. 

having left the premlfea and ccailed to dwell there on the day of the execution, before the AerilT 
Mtered ; held that J. /. tl^ reinaioderaiaa waa sodcled c« eater, the oOmio of jt /. hafiag 
^ctertaxaed byfuchbis aaa. ^ 


€€ 


own 
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** own pojfejfion^ then my will isj that my nephew John 
“ Ibbotfon (one of the lelTors of the plaintiff), (hall have the 
tenant right of the farm at the Edg^ld.** And the 
teftator dired^ed (amongft other things) that the faid farm 
(hould be delivered up as before willed a year and a day 
after his deceafe by his executrix : and he appointed* his 
niece) Sarah Ibbotfon^ foie executriX) and gave the re> 
lidue of his efFe£ls to her. The teftator WhiteUy died in 
January 1799, 'having continued in pofleflion.of the pre« 
mifes till his death. The " executrix married Rowland 
Hartley y and duly proved the will) and adminiftration was 
granted to her, and (lie and her hufband entered into the 
poiTeflion of the premifes on Whiteley*^ death. And in Fe^ 
bruary 1800 poflulTion of the premifes was duly delivered 
by them) together with the leafe, to A, Ibbotfon^ in pur- 
fuance of Whiteley*% will, and A. Ibbotfon continued in fuch 
pofTeflion till he quitted the fame as after-mentioned. 
When A. Ibbotfon was in pofl'eflion of the premifes* 
J, Crooics lent him 25/. on his note of hand ; and there- 
upon A, Ibbotfon depeftted with Croohet the leafe of the pre- 
mifes as a further fecurity. At the time of lending the 
25/. it was agreed between Croohes and A. Ibbotfon thjit 
Crookes fliould have the fitfl chance for the farm ; but no# 
adlual valuation was made. Croohes made further ad- 
vances to A. IbbotfoUy amounting in ail to 60/. } but Creoies 
knew nothing of Wh'uetef^ will until the whole of the 60/. 
had been advanced. Afterwards A. Ibbotfon was arrefted 
at the fuit of R. Hartley^ to whom he. (^. Fsbotfon) had 
given a warrant of attorney j and thereon Crookes paid for 
A. Ibboifcny at his requeft, do/, more) to efllefl A. IbbotfitCz 
liberation. After this Crookes took from A, Ibbotfon a war- 
rant of attorney to confefs a judgment) and a bill of fale 
of A. Ibbotfon' ft goods } but never entered up judgment on 

fuch 
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filch warrant of attorney. Then one William Greaves^ 
at A. Ibbot/on*s requefl:, paid off the money advanced by 
Crookes^ and took from A, Ibhotfon a frefli warrant of at> 
tomey to confefs a judgment ; and at the fame time the 
*leafey and a copy of Whiteley'i will, (which had been in 
Crookes* poffcflion) were delivered by Crookes, yudgment 
noas entered up on the warrant of attorney fo given to Greaves^ 
and execution thereon iffued in Triniif term 1801 ; but 
before the entry with Greave/ execution} one Jofeph Scho- 
fieldt another creditor of A. Ibbotfon^ had levied an execu- 
tion upon part of the goods of A. Ibbotfouy which execu- 
tion being fatisfied by Greaves^ was withdrawn, and pof 
feffion was taken under his execution^ and the leafe of the pre- 
mifes in queftion was on the 18th fune 1801 publicly 
fold and ajftgned by the Jheriff under Greofues* execution to the 
defendants, who were immediately put into polleflion of 
the premifes, and now continue folely pofleffed thereof. 
A, Ibhotfon quitted the premifes in the morning before the 
fale, and has ev^r fince ceafed to dwell there or have any 
pojfejfton thereof. John Ibbotfm (the leffor of the plaintiff) 
^attended at the time and place of fale (which was public), 
and before the a£lual fale gave notice of his claim under 
Whitelefi will to the defendants. The quedion was. 
Whether tiie plaintiff were entitled to recover on the 
demife of John Ibhotfon. If he were, the verdi£l to (land ; 
if not, a nonfuit to be entered. 

Wood for the leflbr of the plaintiff. The condition on 
which the farm was devifed to A. Ibhotfon was broken, 
and therefore J. Ibhotfon was entitled to enter, to whom 
it was given over in the event of A. Ibbotfon*s rfufng to 
dwell there himfelf or keep it in his own pojfeffion. Here it 
iQ (^ted 9S tk faA that A, Ibhotfon quitted the premifea, on 

Ute 
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I'OM 

sgawfi 

Hawke. 


the day of the fale previous theretOy and has ever finc6 
eeaftd to dwtU there^ or have any poffejfton thereof ^ and it 
appears from the reft of the cafe that he has parted with 
the power of dwelling there. The obje£l therefore of the 
teftator is entirely defeatedy which was to compel A. y»* 
to keep the farm in his own handsy or otherwife that it 
ihould go over to J. J. If it be objedled that the words 
of the cpndition'iQnly imply a voluntary reftrfal ^to dwell 
therOy and not an^abfence by compuljim of law^ as this will 
be contended to bcy that is anfwered by the cafe of Dom~ 
mctt V. Betford {a), where the condition wasy that the an« 
nuity bequeathed fhould nOt be alienated by the devifee ; 
otherwife it was immediately to ceafe and determine ; yet 
upon his bankruptcy and the aflignmcnt of the annuity by 
the commiflionersydt was holdcn to be determined, though 
that was no more a voluntary a6l of the bankrupt's than 
this. It is true that in Doe v. Carter (^), it was at firft 
contidered that a taking of a leafe in execution was not 
** a letting, fetting, alTigning, transferring, making over 
** of it,” &c. within the true meaning of thofe words, 
being done in invitumy and not a- voluntary acl : htit, 
when that queftion afterwards came on again in Dee 
V. Carter {c)t and it appeared that the warrant of attorney 
for confelling judgment, under which the leafe was taken 
in execution, had been given for that exprefs purpofe, the 
Court held that- it v/as a forfeiture of the leafe, though uk 
timately taken by compuKion of laW. The fame principle 
applies here } the fa£ls of the cafe (hew that A, f. bor> 
rowed the money on this fpecific fecurity ; for the leafe 
was lodged with Crookes \ that was a voluntary difpoGng 
of the leafe ; it was giving the creditor a fpecific lien on 
ity (q that a. court of equity would have compelled an af- 

(«) 6 Term Jtiy. (i) S T/m 57. (<) /*• joo. 

9 fignment. 
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filament. But further, the parties had in view that the 
leafe might be fold in fatisfadlion of the debt ; for Crookes 
was to have the firfi chance for the farm. Afterwards, 
when the fecond warrant of attorney was given to Greaves, 
the leafe was delivered over to him. Even in the firfl: view 
of the cafe of Doe v. Carter, Lord Kenyon faid, that if the 
warrant of attorney had been a fpecific lien on the leafe, it 
would have been a forfeiture. 

Lambe contra. The mere circumftance of yi. y. quit- 
ting the pren^ifes on the morning of the fale, a few hours 
before, cannot vary the queftion ; it was all one tranfac- 
tion referable to the taking pofleflion of the premifes by 
the IherifF under the execution. But in order to create a 
forfeiture, the refufal to dwell, 8cc. muft be voluntary, and 
not.a ceet/in^ to dwell by computfion of law. All conditions 
are to be conftrued llri£lly ; and in the firft cafe of Doc 
V. Carter (<i), Lawrence J. alllgned the reafon on which 
it was dillinguifl^ed from Domett v. Bedford {b'), becaufe 
the 'intention of the devifor was that the annuity Ihould 
only be paid as long as the devifee could receive it : and 
AS he could have no property in it after his bankruptcy, 
it would be contrary to the will of the teftator to continue 
it. But thp diflinftion was then taken between that and 
the cafe of a taking in execution, which was in invitum. 
There was no fraud intended here by depoGting the leafe 
or granting the warrants of attorney, in order to elude 
the condition of the will, by having the leafe afterwards 
taken in execution. Crookes was even ignorant of the 
condition at the time when the money was advanced : and 
the eKCCutido was afterwards executed in invitum as much 
at in other cafes. Whether the depofiting of the leafe 

(«} S Term S3. (A) 6 Term Xtf. 6S4. 

with 
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4^6 

i8o 2. tlic creditor would have given a fpeciSc lien on it id 

"" ' — equity is not material to be examined } becaufe the Court 
will only confider whether the fa£ls dated amount to an 
Hawks. abfolutc forfeiture at law, 

Wbodf in feply, vfas dop^ped by the Court. 

Lord EiLSNsq^ouGH C. J. The terms of this devifd 
are to be confidered as a* conditional limitation, in which 

• •IS 

.the intered of Abraham Ibbotfon in the premifes is limited 
on certain events, on the happening of whi^h it is given 
over to John. And the quedion is. Whether the a£ls of 
the party whofe incapacity is to be incurred on his refufal 
to dwell on the farm or keeji it in his pwn podeflion, have 
not determined his intered ? When he depolited the leafe 
with Crookes as a further fccurity for the feveral loans of 
money advanced by him, was this not a voluntary a£l ? and 
when the leafe was afterwards delivered over to another 
creditor who took up the fird demand, and to whom a 
warrant of attorney was at the fame time given, and con> 
(idering that by fo giving up the leafe he thereby difabled 
hinifelf from mortgaging the premifes, and by giving the 
warrant of attorney he enabled the creditor to difpollefs 
him at his option, mud he not be taken to have contem« 
plated at the time the legal confequence of thefe a£ls which 
afterwards enfued ? That thefe were voluntary a^s there 
can be no doubt. He put the creditor in polfeflion of the 
document of the farm } and by all the authorities he 
thereby gave a fpecihe lien on the leafe. For according to 
Rujfel V. Rujfelt 1 Bro. Chan, caf. 269. and feveral other 
cafes there mentioned, the making of fuch a depofit gives 
jurifdi£tioii to a court of equity to compel a fale of the leaio 
in difeharge of the lien. As it then enables the other to 

turn 
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turn the party out of poflTelTion in default of payment, it 
fhews a purpofe in the latter to part with the pofiellion, 
and therefore the ful^tjuent proceeding and execution is 
not ftridly in invitunti fo as to bring the cafe within that 
o£^JQoe V. Carter. And there need not be fraud in the 
tranfaAion ; it is enough if there be a manifeft intention 
to depart Urith the ellate, followed by aAs to that end, 
which if hot produced immediately by the jgrocurement of 
the parly, may yet be faid to be done with his aiTent. 

9 * 

Upon the whole therefore it is enough to fay that here was 
a voluntary departing with the eftate. 


i8o2» 


Dos 

agait^ 

Hawxs« 


Lawrence J. {a) The Icafe Was given by the teftator 
to Abraham Ibbot/on, fo long as he lived on the farm ; the 
material words of the bequeft: are, ** that he Ihould not 
difpofe of or fell the tenant-right to any other perfon : 
** but if he rejiifed to dwell there himfelf, or keep it in 
his own polTefllon,** then it was to go over to the leilbr 
of the plaintiff. N^w the word refufed is only a figurative 
expreflion ) meaning if the firfl: taker ceafed to dwell there. 
There was certainly nojoccafion for any perfon previoufly 
to* inl^uire of him whether he would refide there or not, 
afnd that he fliould exprefsly refufe it. 

% 

Le Blanc J. This would be a flrong cafe if it relied 
even on the firfl point ; for here are flrong circumflances 
to fhew that this was a departing with the pofTeflion of the 
eftate by the party's own a£l. Befides which, on the con- 
i^£lion of the will it clearly appears to have been the 
intention of the teftator that if A. Ibbotfon ceafcd to li\'e 
on the premifes or keep them in his own pofleflion, they 
Ihottld go over to yohn Ibbotfon. 

Poflea to the plaintiff. 

(«) Grtjt J. was abfeat from ladifpofi cion. 
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Thomas on the feveral Demilies of Anks Jones 
and others agaitty"E.VA.iiis, 

P ejeflmenty tried before Tiom/on, B. at the laft iSefv- 
ford afllzesy a verdict was found for the plaintiff, fub'' 
jeA to the opinion of the Court on the following cafe. 

Richard Pl^ips being feifed in fee of the; premifes in 
queftion, and 'alfo pofleffed of a confiderable perfonal 
ItnTfome'bypur- by will dated 20th 1801, duly executed 

* ****^ atteftcd, devifed the fame as follows.” ** This is the 

<* I give and 


One devifed his 
perfonal ellate to 
A. and hia real 
eiUce to Bo and 
after yf. *8 death 
and the de- 
vifor having 
acquired other 
real property, 
fome by devife 


lad will and tedament of me it. P” &c. 


fecond will dif- 
poling by name 
of his after- ac- 

^uired teflamen- devife all and fingular my real edate wherefoever (ituated 
M^thenad^ed) in thc county of Carmarthen and the borough of Carmar^ 
*”7 uxothet fane Philips and her ailigns, for life, 

fflate / iw- 
Und io iiifjiflfe cf 
it hy a codk 'ti 
thergajter to be 

ntiity of 20/., to be yearly iffuing out of my faid real edate 
during her life, clear of all deduflions (with a power of 


without impeachment of wade ; and from and after her 
deceafe I give and devife unto my fider Ann Jones an an- 


made to this my 
mvV/,” This is 
no revocation of 
the lirlt will, 
whether confi- 


didraining for it in cafe of default). I give and devife all 

nwant toinciude ***y faid real edate in pofleflion or reverfion to 2 ”. Z-. and 

.Kr£"£,7 G. p. and ihdr hdr., in trud, to the ufe of my nephew 

breaufe it it a *fehn Ycnes. only fon of my faid Hder, and his alfigns, for 

mere declaration ^ ^ ^ ' 

of an intent to and during hIs life, remainder to my faid trudees and 

future, and non their heirs to preferve contingent remainders ; remainder 
^i^fitiMi*wLuM to tlie tiril and every other fon and fons of the body of my 
orith*^the*firft ncplicw John Jciie:^ and the* heirs their bodies, &c. 

will: nor is it {fucccffivc) } and in default of fuch iffuc to the ufc of all 

any revocation \ ^ . 

conMf-rin, that j,mi evcrv of the daughter and daughters of the body of 

he meant enfy to ^ • ^ 

include bis alter the faiil "John and the heirs of their bodieSf &€• M 

ferty not tcnauu iu comiuou } and in default of fuch Iffue I give 

4evifcd, and Kis 

perfonni eftate^ the bequeft of which had iapfo! by the death ol A, 
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and devife all my faid e(!ate to niy couHn ST. 1802. 

Tecond fan of my uncle IV^, Philipps of Stebeii'hy &c. clerk} * “ 

his heirs and alEgns for ever. As to all and Hngular my oframU 

perfonal ellate I give and bequeath the fame to my mother 
^ahe PhilippSy whom I do appoint fulc executrix of this 
my will } and I do hereby revoke all former and other 
vi'ill and wills.** 

Jane Philipps the mother and dejt-Ifec for life, and a’ ft 
executrix and redduary legatee named in tlic will, died in 
February 1784, in the lifetime of the tellator. After the 
making of the will one George Philipps dcvifc-d to the 
tellator a certain ellate called the CoeJgain eftate for life, 
with feveral remainders over, with the ultimate revcrfioii 
to his the faid George Philipps* own right heirs ; and died 
on the 20th April 1784; after whofe death the faid re- 
verdon in fee expeflaiu as aforefaid dcfccndcd ami came 
60 the faid Richard Philipps as coudn and heir at law t f 
the faid George Phillips. The faid Richard Philipps being 
fo feifed of the premifes which he had when he made the 
will of 1781, and alfo of the f.iid life ellate in the Coedgaiu 
edijtteaof which he was likevrifc entitled to the reverdon in 
fee as aforefaid, midc another will in writing dated 7th of 
March i785,^duly executed and attcllcd, in the tvords 
following: “ This is the lull will and tedament of me 
R, P. See. Whereas my relation George Philipps of Coed- 
gain aforefaid deceafed did by his lad will and tedament 
duly executed give and devife all his real edates In the 
feveral counties of Carmarthen and QarJigan and county 
of the borough of CarmartheHy (fubjefl to the annuities 
therein granted,) to me the faid Richard Philipps for life, 
remainder to Riclsard Manfely fecond fon of Sir William 
Manfel of Jfcoed in the county of Carmarthen Baronet in 
^ Vox.. II. M m tail} 
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Thomas 

againji 

Evans* 


tail, with other remainders over, and the reverlion thereof 
to his own right heirs for ever : and whereas I the faid 
Richard Philipps am thereby entitled to the reveilionary 
eftate and intered expe£Vant on the edates tail of and in 
the faid real cdates as heir at law to the faid G^ofge 
Philipps } Now 1 do by this my will give and devife all 
hiy reverfionary edate and intered of in and to the faid 
premifes fo de^ifcd to me in manner aforefa/d by the faid 
George dcceafcd to Dame Mary Manfel the wife 

of the faid Sir William Manfel^ her heirs and afligns for 
ever, yls to fPc rtjl cf my real and perfonil eJlatCf I intend 
to difpofe the fame by a codicil to this tny will hereafter to be 
made. In witnefs whereof,” &c. 

Richard Philipps died 7th OBoher unmarried, 

leaving yinne fones widow, one of the ledbrs of the plain- 
tiff, his Gdcr and heir at law and next of kin, fohn Jones 
her fon and devifee named in the will of 1781, and Tho- 
mas Philipps the ultimate remainder man in fuch will 
named him I'urviving. The wills ^'Zoth Vchtuzxy 
and oj ylh March 17^5 were both found uncancelled ^ and 
have both been duly proved. John Jones the devifee for life 
under the will of 1781 on the deceafe of the faid Riefsard 
Philipps in 1792 entered into poiTefllon of the premifes in 
quedion, and fo continued till his death 011 the 23d June 
179(5. The tedator fubfcqucntly to the making the will 
of 1781, and before hfe made that of 1785, bought an 
edate, the conGderatiun paid for which was i go/. : and 
fubfequently to the will of 1785 he purchafed an edate of 
the yearly value of 150/., which lad edate ddlcended to 
the faid Anne Jones as his heir at law. The quedion for 
the opinion of the Court was. Whether the will of 1781 
were revoked by the will of 1785 ? 

5 


Phelps, 
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Phelps for the Icflbr of the plaintifT contended in the af- 1802. 
firmative. It is a quedion of intent, reference being had ^ 
to the circumftances of the devifor at the feveral times. 

In making the fecond will he mud either have intended 
to confirm or revoke the firll : but he could not have 
meant a confirmation of it, bccaufe taking them both to 
bear date in 1785 there is a repugnance and inconfidcncy 
in them in feveral particulars •, for his mother, to whom 
he had devifed a lije edatc by tjic wilf of 1781, was 
dead at the time of making Ihe will uf 1 785. And to her 
who w'as then dead he mud be fuppofed to have be- 
queathed all his perfonal edatc abfolutely, and alfo to have 
intended to conditute her foie executrix, an intention too 
abfurd to impute to him. But as a revocation of the fird, 
the fecond will is a perfe£l and confident indrument ; for 
therein after difpufing of his recently acquired edate, he 
declares his intention to difpofe of the ny? of his real ami 
* perfonal ejlate by a future codicil to that his will. TJiat he 
did not make fuch future difpofition is immaterial; it is 
enough that he thereby (hewed a prefent intention that 
the fird will fliould be revoked. He mud have known 
that*by the intervening death of his mother the whole of 
his perfoml edate was undifpofed of, and he declares his 
intention a^ well in regard to that as to the red of his 
real edate in the fame claufe ; and the future codicil of 
which he fpcaks is to be annexed to that his tuill ; difre- 
garding altogether the fird willi anil calling the will of 
t 1785 his /o^ will. 

Williams Serjt. contr^. Revocations of wills are not to 
be favoured : and no intention to revoke can be prefumed 
from making a fubfequent will not iiiconfidcnt with the 
former, efpccir.lly with rcfpe£l to fuch pans as may well 

Mm2 ftand 
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1 8o2* (land together. The occafion of making the fecond will 

is plainly expreflTcd innt, namely, to difpofc of the devifor’s 
after acquired property, which he mentions by name* 
And according to Corvard v. Aiarjha/l{a) two wills dif- 
poling even of the fume land may be conftrued together^ 
unlefs they are inconfiilent. That cafe was recognized by 
Ijord Hardwicke in IVillet v. Sandford (^), and in the At- 
torney-General y. Heyivood, in July 1741. Then the 
mere circunidance of declaring that he meant^to difpofe 
of the left of his real and perfonal edace by a future'codicil 
does not flrew a prefesit intention in the de^ifor that the 
difpolition he had before made lliould be immediately an- 
nulled. Admitting that he intended at fome future time 
to make a codicil difpoling of the property in queftion dif- 
ferently from what he had done in his firll will, and there- 
by to annul it, it does not follow that he meant to do fo by 
any other indrument than fuch codicil i and as he lived 
feveral years afterwards without making it, it (liews that 
he was fatinfied to abide by what he had already done. At 
mod it only amounts to an intention to revoke never'ear- 
ried into cfleft. The datute of frauds points out the fe- 
verul ways in which exprej’s revocations of wills can alone 
be made. But what would not have been a revocation by 
parol before the datute, will not be fo {lnce,> tltpugh re- 
duced into writing with all the formalities enjoined by the 
datute. Now a bare intentim to revoke, though expreiled 
by parol, was no revocation beforq. the datute, unlefs the 
tedutor dee’arcd that he did revoke his will. It was fo 
refolved In Cranvel v. Saunders (r). And this is no more 
than cxprelliug an intention to revoke it by fome fu- 
ture indrument. But until the codicil were made how 

(a) Cia. F:.-*. 72 »• \*) X /''/■ rS/* 

u) 4*;- 7* vJ. S74, 


can 
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can the Court fay whether it would be a revocation or con- 
firmation of the will : the making a codicil does not in it- 
fclf fliew a difpoGtion to revoke a prior will. Suppoflng 
the tcilator had even made a codicil the contents of which 
could not be known, but it was only found to have con- 
tained a different dlfpofition of the property, yet the Court 
could not adjudge it to be a revocation of the will, with- 
out feeing the contents. Hitchius v. and Har^ 

nvocd V. Goodrigbt {b). In jthe lafter cafit: in C. B. three 
Judges went the other way, but their opinion was over- 
ruled on a writ of error in this Court, which judgment 
was afterwards adirmed in Parliament. But admitting that 
fome effect mufl be given to the words, dating that as to 
the red of his real and perfonal edate the devifor meant 
to makcji future difpoGtion of them, tliey need not relate 
to the real property devifed by the fird will } for bcGdes 
the property which had come to him by the death of his 
relation, and which he didiii£lly dlfpofed of by the fecond 
will, he had other«real property undifpofed of by the Grd 
will which he had fubfcquently acquireil by purchafe, 
which fufficicntly explains the ufe of thofe words. Then 
as to the exprefllon of his lajl will, it was faid by the Court 
in the late cafe between Lord Walpole and Lord Chohnon- 
titUy (r) that^ no reliance could be placed on it j fur that 
was a man's lad will which was conGrmea by law to be 
fuch at the time of his death. 

Phelps in reply, faid, that the rcGduary claufe was not 
confined to after purchufed property, but extended to all: 

(a) %Salk» 59». i Sbvw. 537. ^ Attd, 70-^. Shoio, I*. C. 146a 

(//) Cowp- 87 and wdenote, (1) to Mr. C^x'u cJii. of P, Wmt, 1 vol. 345, 
/V/tf S. C. in C. Bn 3 IVtlJn 497. and z *>37. and in Dum, Prta, 7 Bru» 
P. C. 344. where the judgment of B. it. reverfjng thdt uf C, S. was affirmed* 

(i ) jTtrm R'p, 144— >151* 
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and furnifhed evidence as to the devifor^s intent that hi* 
firfl: 'will fhould (land annulled in toto, independent of 
the queftion of revocation, arifing from evidence of an in* 
tention to revoke by making a different difpofition. That 
in the cafe of Harwood v. Geodrightf . there was not fuHir 
cient evidence to (hew an intention to revoke, becaufe the 
Court could not fee in what refpeSl the fubfequent difpo- 
(ition differed from the (irft. But there may be a revo- 
cation without any neW* dirpaAticn. 


Lord Eli.uniiorough C. J. This is as*clear a cafe as 
ever came before the Court. A perfon made his will, 
whereby he bequeathed his pcrfonal eftate to his mother, 
and after fcvcral intervening limitations devifed the ulti- 
mate remainder of his real edate to Y. Phillipps. He 
afterwards acquired a. new reverfionary eftate, which he 
alfo widicd to dirpofe of } and his mother having in the 
mean time died, and confcquently the bequeft of his per- 
fonal property having lapfed, and havhjg alfo purchafetl 
other real ctlatcs which he had not before difpofed of, 
he might alfo contemplate the difpofition of thofe. So 
circumdanccd he makes another will, which he deferibes 
as his lajl will, on which drefs is laid} and fo indeed it 
was his laj! will, with regard to his newly acquired pro- 
perty. But it is not enough to fay, that by making this 
will in terms large enough to include all his property, he 
mud therefore have meant to revoke the former will j 
unlcfs it be flietrii that he has made a. difpofition of the 
fame property inconfident with it: efpecially fince the 
cafe of Har^vood v. Goedrighf, and that of Hutchins v. 
Biifftt. It is f.iid that he mud have intended either to 
confirm or revoke the difponcictis contained in the drd 
will } but there is a third propoilcion } he might not have 


coa- 
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contemplated to do either, but to make a mere collateral 1802. 

difpontioii of other property; and that feems to have thoma' 
been the cafe. The cafes referred to before the (latute again/t 

r r j 1 . . . . Evaks. 

or frauds, wherein parol declarations of an intention to 
revoke in future were holdcn not to amount to a prefeiit 
Evocation, are all applicable. The only difference in- 
troduced by that (latute, was to require certain formali- 
ties in the making and revoking of wills : but the fame 
fenfe conveyed now in writing, as before the ftatute 
might have been conveyed^ by pirol, will have the fame 
operation. Even in fame cafes, where the fubfequent 
dirpofition foitiewhat varied from the prior one, it was 
holden only a revocation pro tanto, and that the two 
inftruments might in other rcfpcfls Hand together. All 
thefe were fully confidcred in the cafes 1 have mentioned ; 
and the cafes have gone this length, that if it be merely 
found that another ^ or even a different {llfpofition has 
been made by the teftator from that which he had firl’c 
willed, yet if it do not appear to the Coutt what that 
difference is, it is no revocation. Here the devifor has 
concluded by declaring his intention to difpofe cf the 

reft of his real and porfonal eftatc by a codicil thereafter 

• * 

to be made to that his will : the plain fenfe of which is, 
that inllcad of having two difttucl inftruments, he meant 
to difpofe ^ his pcrfonal property, the bequeft of which 
had lapfed by the death of liis mother, and alfo of his 
real property, which he had acquired fubfequent to liis 
firft will, and by means' of a codicil to conntdl the two 
inftruments and make it all one will. But even if this 
had imported an intention to revoke by making a diftereiit 
difpofition in future, it would not, according to the 
authorities, have amounted to a revocation, unlefs we 
knev what the difference was. And after the cafes 

M m 4 which 
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xSo:!. which have been decided, it is impofllble to agitate one 

■ fo infinitely weaker than many of thofe, and to contend 

agamft that the prior dlfpofition was revoked in this cafe. 

£vA2fS« 

Lawrence J. The circumflances relied on to ftiew 
that the fubfcquent inllrument was a revocation of thq 
former are, i it. That the tellator calls it his will : 
to which the true anfwer was given at the bar, that it is 
merely a word of form, and he meant no more by it 
than that it was the lailt of tliofc inilruments which he 

t 

had executed. Then adly, ilrcfs is laid on the declara- 
tion of his intention to dllpofe of the reft of his real and 
pcrfonal eftatc by a codicil thereafter to be made ; from 
whence it is contended that he muft have coniidered all 
the reft of his property as undlfpofed of, befulcs what he 
had devifed in the prior part of the fecond will. But it 
would not be inconfiftent with the difpoiition in the firft 
will, if in fpeaking of the refidue he had meant to include 
the fame property that he had before devifed ; for he only 
fays that he intended to dlfpofe of it by a future codicil, 
and non conllat, whether he would make any or what 
din'erence in the difpoiition he had before made. It does 
not, however, appear that he meant to include the fame 
property in the rcfiilaary claufe ; for he had other pro- 
perty, both real and perib:i;i!, undifpofed of l/y either of 
the inftru'.nents, namely, his perfotial property which 
had lapfed by the death cf his mother, and real property 
purchafed by him after the date of his iirft will, which 
alone he might have Intended to difpofe. of by a future 
codicil. In neither cafe, therefore, is the declaration of 
fuch intent inconiiftent with the difpoiitioa made by the 
firft Inftrument. 

Per Cwivdw, 


Foftea to the defendant. 
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i8oa. 

The Company of Proprietors of the Mersey 
and Irwell Navigation againjl Douglas and 
Others. 


declaration {tated that the plaintKTs heretofore^ 
to wit, on the l ft of January 1 796, to wit, at Pref- 
ton in the county of Lancajler^ were proprietors of and law- 
fully cntitle*d to, and from thence fiithertQ have been and 
Hill are proprietors of, and entitled to the free navigation 
of a certain rircr there called the Irtvelly the water of 
which faid river hath flowed, and ought to have flowed, 
and hath from time immemorial, until the obftru£lion 
hereinafter mentioned, hath flowed in its antient and ac- 
cuftomed courfe, without any obftruflion to the faid 
navigation of the faid company : yet the defendants well 
^knowing the premifes, but contriving and fraudulently 
intending to prejudice the plaintifls, and to difturb them 
in the enjoyment of the navigation of the faid river called 
the Irivelly and to damnify them in tlie fame, to wit, on 


It If not necef- 
firy to give a lo^ 
cal defeription to 
the nufance in 
an aAion for di« 
verting the water 
of a navigation i 
and therefore if 
it be doubtful 
whether the place 
whrre fuch na* 
vigation if (lated 
to lie be Uid in 
the declaration 
as a venue or as 
local deferiptiont 
it will be refeired 
merely to venue^ 
and 111 cd not be 
proved to be at 
fix h place ; but 
it 18 lulficient if 
it be ar any other 
place wiiliin the 
County. 


the day and year aforefaid, at Prejion aforefaidy in the 
county aforefaid, wrongfully and injurioufly ere£led, and 
caufed and procured to be cre£lc<l, in, over, and acrofs, 
the faid river’, above the faid navigation of the faid com- 
pany, a certain weir or dam. See., and wrongfully and 
injurioufly kept and continued the fame fo there ercrledy 
for a long fpace of time, &c., and thereby and therewith 
wrongfully and injurioufly penned up and obftrmSlcd the 


water of the faid river, and prevented the fame from flow- 


ing down to the faid navigation of the faid company, in 
as ample and. beneficial a manner as the fame otherwife 
would, &c. in confequence whereof the plaintifls were 


prevented 
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prevented from navigating their veflels, &c. and loft 
great profits^ &c. and expended large fums in forward'i 
ing of goods by other means than in the faid vefTels, &c.y 
to wit, at Pr^on aforefaid, in the county aforefaid. 
There were other counts in fubilancc the fame. * The 
lad count dated, that whereas the plaintiffs heretofore, 
to wit, on the faid id of January 1796, and long before, 
were proprietors of and entitled to, and from thence 
hitherto have been, an{l dill are proprietors of and en<> 
titled to the free navigation of a certain other river there 
called the Iriuell, the water of which faid river hatli 
flowed, &c. from time immemorial until the obdru£lion 
after mentioned, in its ancient and accudomed courfe, 
without any obdrudlion or impediment •, yet the defend- 
ants well knowing the premifes, but intending to preju- 
dice the plaintin'i), and to dillutb them in the enjoyment 
of the navigation of the faid river culled the Iriuelly See. 
to wit, on the day and year aforefaid, at Pnjlon aforefaid^* 
in the county aforefaid, wrongfully and injurioufly penned 
up and oljlru^ed the "water of the faid l<tjh mentioned river, 
and prevented the fame from flowing in as ample and 
beneficial a manner as the fame othetwife would,* See. 
concluding as before. The defendants pleaded the gene- 
ral iflTue. 

At the trial before Rsole J. at Lancajlcr, the plaintifls 
were nonfuited for default of provhig that the river Irwell 
was at Prejhn : and a rule nifi having been obtained for 
fetcing aflde the nonfuit and granting a new trial, caufe 
was now flicw’ii againft it by 

Pariy HclroyJ, and Scarlett. Though the a£lion be 
peifonal the injury is local, as well with refpe£k to the 

injutious 
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Injurious a£t done, as with refpe£l to the property !ii> 
juredj which is real. And by Cemyns(^a) every aflion 
founded upon a local thing fliall be brought in the county 


1802. 
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founded upon a local thing fliall be brought in the county &c. of the 
where the caufe of a£lion arifes. Where the injury is to i* will Navi* 


land. It mud be laid in the proper parilh or vill as well as 
county, as in trefpafs quare claufum fregit. Then unlefs 
the word /here be taken as defcriptive of the place where 
the injury was committed, and refer, ns it neceflarily 
does, to Pfeftony the declaration ^ould ^e bad ; and if 
it do fo refer, it ought to have been proved as laid ; though 
alleged under 9 viz. being a material allegation. [Lord 
Ellenborougb. If it be neceflary that the nufance fliould 
have a local defeription, and this be not locally deferibed* 
the remedy, mud be fought in another form, and not 
upon a motion for letting .afide a nonfuit on a fuppofed 
defe£I of proof of the allegation of locality.] Upon a 
motion in arred of judgment, it would be contended that 
* the word there did refer to PreJloHy and amounted to an 
allegation that the Irivelly in which tlie nufance is 
charged to have been committed, was at Prtjlon, [Law- 
rfnee J. Suppofe the word there was druck out, and the 
jdeclSration ran thus: that the platiitids at Pr^on •were 
poflefled of a certain river called the Irivelly &c. how 
would that^ie defe£livc ?] If it did not appear where 
the river was, it would be fuflicient for the plaintifl' to 
fudain his declaration by proving that the river w'as in 


gallon 

agahft 

Do.vola9« 


another county, which would do away the admitted lo- 
cality of the a£Iion : but in Goodright v. Strother [b)y on a 
motion in arred of judgment in ejectment, for want of 
an allegation of the vill where the lands lay; it appearing 
tp be alleged that the defendant at H. ejedted the |dain- 
llEf from the faid lands, that was holden to amount to a 


1 CemoDtgo tit. 13 1. N. 5. 


2 Hlac. 706. 

fuflicient 
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fuHicient certainly that^the lands lay there. If it would 
not have been enough before the ftatute 4 & 5 Ann. 
c. 16. which enabled the jury to come from the body of 
the county, to have laid the aclion in tire proper county, 
without naming the particular vill, nothing in that (latu^e 
has fuperfeded the necelTity of the proof required here. 
They alfo mentioned a cafe of Sha%u v. fVrlgley and 
others, before IViipjti J. at Yorh^ Summer allizes 1790, 
which was an aclion on the cafe for a nufance in ercdlin^ 
a weir, and thereby injuring the plaintifF^s mill, which 
weir was deferibed in the declaration to b^ at the Hul^ 
brooh^ but was proved in facl to have been ercdled at a 
lower part of the fame water, called the Tame water ; 
on w'hich tlic plaintitT w.is iionfuitcd, and the Court of 
i?. R. afterwards refufed to fet afule the nonfuit. 


I^rJlAney Gibh^ U"ooJ^ I^amhe^ U\ Walton^ Rainey and 
yaiesy in fupport of the rule. Admitting that if the de- 
claration alleged as matter of local dcfcription, that the 
river Irwtll was at Pny'Ion, it mud be fo proved, the 
queftiOn here is, Whether, if the word iAerey be taken 
to refer to iVj/Zsw, it (lull be taken to refer to venue^ or 
to local ihfcription ? Now if venue only were ncceflary, 
the Court will not read it as local defcriptlon for the 
purpofc of nonfultinti; (he pI.iiiititF, but will rather intend 
that he dated cnouj^h, and not more than was ncceflary 
to fuilain his aiSlton. The allegation is found in that 
part of the dcchiruiion where the venue is ufually placed; 
and it is ahfuv«i to fuppofe that the plaintilTs would allege 
as matter of defeription, that the whole of an extenfive 
line of navigation, veiled in them by a public a£l of par- 
liament, w'as (ituated at Prejloity otherwife than as mere 
matter of form. What conditutes tliis a local a£lion is 

9 the 
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the locality of the plaintiff’s pofleflion within the body 
of the county, and not the locality of the injury in this 
or that part of it. If, before the flat, of Anncy it would 
have been neccfl'ary to have dated the particular vill, ftc» 
it ^8 no longer fo fince the (lutute, unlcfs where local de« 
fcription is necefl'iry. Part of this navigation is iir the 
county of Ck^er, and though the injurious a£l had been 
done there, yet if the injurious confequence to the plain- 
tiffs’ poflefliOn were felt in Lancnpiirey the a6lion was 
properly brought there. I'here are three material fadls 
alleged, to whigh it was proper to lay a venue : i. That 
the plaintiffs were lawfully pofleffed of the navigation de- 
feribed to be injured. 2. 'I'hat the defendants wrongfully 
fet up s weir acrofs that navigation ; and 3. That the 
plaintiffs were thereby injured. No local defeription was 
neceflary, but it was fuflicient that the gravamen arofe 
within the county. In cafes where a fpecific judgment 
IS to be given for an abatement of the nufaiice, there 
certainty in the local defeription is neccfT.iry, as in an 
aflize of nufance, or a quod permittat, or an indi£lment 
for a nufance. It need not even have been dated, by 
what means the defendants diverted the water, and the 
injury was edeClcd ; a fortiori, therefore it was unnccef- 
fary to give a^local defeription to the injury. It would 
have been enough for the plaintiffs to have dated their 
poiTedion of the navigation at any place (by way of venue) 
within the body of the county, and that the defendants 
«hove the navigation of tire plaintifis rZ/Wr/r/Z («) the water, 
whereby their navigation was obdruclcd. If, indeed, a 
wrong name had been given to the river, it might have 
been a ground of objeclion, as in the cafe before H'Ufuti J. 
at Terk : but the place where the injury was committed 
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is quite immaterial as in Drnvry v. T luift (a), Frith %i 
Gray there mentioned, and Harrifon v. Rock {b)f in which 
latter, in an a£lion on the cafe for (topping the plaintiffs* 
right of way, one of the objections was, that it was not 
ftated in what town the way was ; but it was over>ruled. 
They alfo referred to the laft count as more general than 
the others. 


Lord ELLENBORouan C. This aCtion is in its tia<k 
ture confefledly local : but the queftion is whether the 
gravamen need be deferibed with any loca,’ certainty ; and 
I incline to think it need not ; but that it is fudicient if it 
be laid at any place within the body of the county. A 
plaintilF in fuch an a£lion may indeed make it neceflfary to 
prove the gravamen in a particular place by giving it a 
fpecidc local defeription } as by alleging the nufance to be 
(landing and being at a certain place particularly de« 
feribed ; but in general fuch particularity is not neceffary. 
For otherwife, how is a venue to be lajd to the fad of the 
obfftudion, when that takes place in the higher part of a 
dream (lowing in one county, and the injury is fudained 
in the lower part of the fame dream in a different dounty 
in which the aflion is brought ? It is fufficient to deferibe 
the fubdance of the injury in order to give me other party 
notice of what he is to defend, and it is fufficient in the 
form of pleading to allege the gravamen at any place with- 
in the body of the county. Therefore the manner in 
which it is here dated ought rather to be referred to venue 
than to local defeription. If indeed local defeription were 
neceffary to be laid in this fpecies of aClion, it might be 
doubtful whether this manner of laying it were to be re- 
ferred to the one or the other t but that quedion would 

(«1 4 Ttrm Rtft 55S. 3 Bo^r. 334. 

have 
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have been better brought before the Court on demurrer, 
and need not be now confidercd } though I do not think 
it neceflary to be fo laid. 

Lawrence J. (o) The ground of the nonfuit at the 
alfizes was on the want of proof of the firft allegation in 
die declaration, that the plaintilFs at Prtjlon were proprie- 
tors of and entitled to the navigation of the river there 
called the Irwcll ; it appearing tjiat there was no fuch 

V. • 

river at Prejlon^ to which it was fuppofed to be confined 
as matter of d^rfcription. Now there is no occafion for 
referring the word there to Prejlon as matter of defcriptlon 
that the river Iruoell ran at Prejlon^ for the purpofe of a 
nonfuit, when it may be rendered intelligible by reading 
it in another fenfe which will fupport the declaration ; 
and I think it may well be referred to the calling of the 
river the /rwe//, at Prtjlon. Then the quellion is whetHCr 
* in this form of action it be ncceflary to give with certainty 
the local deferiptipn of the nufance complained of j for if 
fo, we mull confider Prejlon as the local defeription of the 
place where the nufance was committed : but I think it 
Was*not neceffary fo to deferibe it. It is fuflicient if the 
declaration point out the gravamen of the complaint with 
certainty etfough to enable the defendant to have notice 
of it, which I think has been done here, and that the nam- 
ing of the place is to be referred to venue. 


1802. 
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Irwkli. Navi- 
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Ls Blanc J. It is faid there are two parts of the de- 
claration where local defeription was neceflary in Hating 
the caufe of a£lion, firfl in Hating the navigation, their 
local poflellion of which the plaintiffs complain that the 

(«) Ct»Je J. being indirpofed was abfent. 
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defendants have invaded ; and this it is faid is alleged td 
be fituated at Prejlm by means of the relative word there. 
But if it be not neceflary to allege the particular place 
where the injury was received, the Court will not rpd it 
as giving locality to the river Irtvell at Prejlon in order so 
fupport a nonfuit for a falfe defcription : and I think it 
would have been fuflicient to have faid that the plaintiffs 
were poflelTed of the navigation of a certain river called 
the Iriuelly omitting thd word there altogether. Secondly, 
it is urged that local defcription was nccelTary to be given 
to the obflrudlion complained of, namely, \he erection of 
the weir. But the gifl of the a£tion is that the defendants 
crc£lcd the weir above the plaintiff's navigation, by means 
of which their navigation was ob(lru£ted. It is quite 
inamaterial where it was erected above the navigation. It 
would have been fufTicient to have dated that they di- 
verted the water above the navigation of the plaintiffs, by 
means of which the injury complained of happened. Nei- 
ther is it neceflary in aflions of this kind to give a local 
defcription either to the property injured or to the thing 
which caufed the injury : but it is fufEcient to date what 
the property injured was, ami that it was fo injured by the 
defendants. In this cafe therefore it vras not neceflary to 
prove that the river Irwell or any part of it was w*ithin the 
town of Prejlottt or that the weir by which the obdru£lion 
was caufed was within the fame place : but the whole 
may be referred to matter of venue. 


Rule abfolute. 
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Atkins and Others againjl Banwell. and 

Another. 

a£lidn of indebitatus aiTumpfit was brought by the 
plainttiFsy as the pariih ofliccrs of TodJingien in the 
county of Bedford^ aga|hft the defendants as the pariih 
officers of Milton in the faid cownty, to recover 

14 A tax. for money paid, laid out, and expended by the 
plaintiffs for ineat,,dririk, board, lodging, medicines, me- 
dical affiilancef and other neceflaries found and provided 
by them for one John Mitchell^ his wife and family : to 
tvhich the general iflue was pleaded. And at the trial be- 
fore Gtofe J. at the lad Btdford affixes, a verdiflt was found 
for the plaintiffs, fubje£fc to the opinion of the Court on 
the following cafe. 

• The plaintiffs are the pariih officers of Toddingiont 
the defendants are the parifli officers of Milton Bryant, 
yohn .Mitchell waa^a pauper legally fettled at the time of 
his illnefs and death j hereafter-mentioned, in Milton 
Bryant., but he redded with his wife and family at 
dington, and was there fuddenly attacked with dangerous 
illnefs, which prevented his being removed from the place 
of his reddence to that of his fettlement without endan- 
gering his life. The plaintiffs gave notice to the defend- 
ants of the illnefs of their pauper within two or three 
days after the pauper w*as fo taken ill. The pauper*s ill- 
nefs continuing, he afterwards, and about three weeks from 
fuch notice, died of fuch illnefs in the pariih of 7otA/tng- 
ton } and the plaintiffs, as pariih officers of that pariih, 
from the time of fuch notice up to the pauper's death, 
laid out 14/. I2X. as well for neceflaries for the pauper and 
his family, as for medicines and medical affiflance for the 
VoL. II. N n jpauper. 


1802. 

Ffidiy% 

Juiy 
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i8o 3. pauper, and alfo on the funeral of the pauper after his 

^ death. The prefent a£lton was brought to recover that 

ag^ix/f fum. The jury found that there was no exprefs promife 

A M K L L a 

of the defendants to pay it to the plaintiffs. The queflion 
for the opinion of the Court was, Whether fuch action 
be maintainable in law ? If the Court fhould be of tiiat 

I 

opinion, then the verdi£t for the plaintilOTs was to (lantl ; 

if not, a nonfuit to be entered. 

* 

Best, for the^plaintiffs, faid that there was a moral obli- 
gation at lead in the' defendants to repay the money ex- 
pended for one of their own parifliioners, whom by law 
they were compellable to maintain within their own pa- 
rlflr ; and therefore this cafe fell within the principle of 
H^atfon V. burner (/i), where an apothecary recovered 
agiinfl the parifli oflicers for the cure of a pauper of the 
parifli who was taken ill in another parifh t there how- 
ever there was a fpecial promife to pay the plaintiff's bill 
after it was contrafled. 

Lord Eixendoroucii C. J. That'lad circumdance 
makes all the differeuce. A mofal obligation is a good 
conflderation for an exprefs promife } but it has never been 
carried further, fo as to raife an implied promife in law. 
There is no precedent, principle, or colour for maintain- 
ing this action. 

Lb Blanc J. There was a moral as well as legal obli- 
gation to maintain the pauper in his illnefs in the parilh 
where he was at the time. 

pgr Curiam, Let a nonfuit be entered (^). 

Wilfon was to have argued for the defendants. 

(a) StMt. 7 t<n. 7 3* BuU, JV. P, isy. 147. aSt. 

(») Vi 4 e Nrw^j ▼. fTtltJbit*, C*:d, jar. vui Sut. aGu. 3 . e. i«i. 
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Waterhouse againji Sir Richard King, Bart. 

w.is an afllon for money had and received by 
tlie defendant to the ufc of the plaintiiF; to which 
the defendant pleaded the general ifiiie : and at the trial 
at the fittings after lall Hilary term at IV tjhmnjler before 
LanvrcHce J, a ver<U£l wns taken for ^he plaintiff For 
408/. 6/. SJ. fubjedl to the*opinIon of the Court on the 
following cafe. 

* In the general regulations and inftnicllons relating to 
his Majefly’s fcrvicc at fi a, cftablifii 'd by the anre xed or- 
der {o) of the King in Council, are the following claufes, 

viz. 

(a) At ihe Court at St, the 7th J-iy of y.imttny prt'fcnt 

the King’s Moil Excellent Majerty in Council. — -Whereas tlur cororniiTioncrs 
fox executing the oOice of Lord Ilitih Admiral o{ Gtetr h $cz* 

did on the a3d oflafl month rcpicfent lo his '(ly at rl’i> h r.ir l th:?t the 
Older s and irirtrudllons whii h have from time to t^iic been iMueJ for t!’.c bet- 
ter government of i.hc ?Cavy have bven f.> iinp;rfedl> aii'l tl.r lenr.'Ii of 

time become fo pcrpIcxcJ, that the officer*: of his Ma;cfty\i Navy have been 
liablc^to fall Info mulahcs and nrnifiions In the rxccuti >n of tl.eir doty, AnJ 
that for preventing ai.y d uibts or dilficuUlcsof thli natuie for the future they 
have colleAed Into a boolc the fcvcr.il ru!>'^ and orders m'zvin force ;V; the rtavy, 
0nd made Jush additions and alterations thereto as ihey tiuiopl'.i i;crrrt'«»y r»r 
chat purpofe ; and have rcductd the whole into difli ch.ijiie a and fjig<s'lL*d 
the fame under proper heads, fo that ail the ofiic iisof Id: M.-j. fly's d*ips may 
at one view be duly and fjffic'cntly apprifed of the duty of their rcf^K-dlive 
polls. And the faid lords comriiilfi oners did at the fame lime hiiniMy pre- 
lent the faid book. to his Majcity for hit* roysl apprub4'i*?n And ^shc;eas ihc 
lords of the committee of Council (to whom his M.<jrdy t.'iought proper to 
refer the confideration of the fild book) have ,h;$ d^y rep*^rt'.d to hii Ma- 
jelly th^t they have examined Into the fame, and do apprehend the f ail book 
of regulatioDS and inftrufllons may be proper for the fervice of the n tvy and 
Cor Che maiotamifig and improving the good order and difciplfne thers' f, and 
Mi€ thereforo humbly of opinion that hii Mayc&y may be picafed to approve 

S n » of 
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1802. viz. under the title of ** Rank and Command.” Ar> 
tide I. “ The eftabliOied number of flag ofRcers of the 
** navy fliall be as follows, viz. one admiral and com* 
*^***®* (( mander in chief of the fleet, one admiral of the white, 

and one admiral of the blue ; one vice-admiral of tha 
** red, one of the white, and one of the blue } one rear- 
admiral of the red, one of the white, and one of the 
*< blue } and no brevet commifllon (hall be allowed.” And 
under the title, f* An ettabHihment of fea wages, 'and of 
« the numbor of ofHcers allowed to his Majefty’s (hips.*’ 
(Article 9.} The wages of other oflicers and of feametv 


of the fald book, except in fome particulars^ vifAich tAey hante thought necejj'ary 
to ht altered^ and except likcwlfe all the articles eontained therein •Luhick relate te 
the efiabtijhlng three (jpeert under the title of Commoderes ; as atfo te the reftering 
the ejlahlifitment of pay a nd fernfants fettled by his late Majefty King William 
in February on the commiilion officers of the fleet in lieu of the pay 
and fervants allowed by the ejiablj/hment now in foree$ which lad eflablifli- . 
ment was approved by hit faid late Majefly King HTdliam in Council on the 
tSth of Jfpril 17CO, which two points the lords of the committee did appre* 
hend to be of fo gteac cunrequerice as to deferve a liirther deliberation, and 
have therefore humbly propofed to his M^jefly that the confidcration of them 
may be podponed, and that the cdablilhmcnt of phy and (ervants fettled as afore- 
faid in the year 1700, and now in foice, may for the prefent be obferved* 
His Majedy was thereupon p}eafed» with the advice of his Privy Council, to 
approve the faid book of regulations and indru^ons, together with the fe* 
veral alterations propofed by the lords of the committee to he made thcreiii» 
which alterations are accordingly made in the faid book: And his Majefty 
doth hereby order that the further confiderition of all the articles thcreia 
contained relating to the edabliihing of three' Commodores, and alfo to the 
tedoring the edablifliinent of pay and fervants as above mentidoed, be poftw 
poned } and that the edablifliment of pay and fervants, which received the 
approbation of his late Majefty King William in Council on the iSth day 
or April 1 700, and is now in force, be for the prefent obferved* And the * 
faid Lords Commiffioneri of the Admiielty are to give the aecellary diree* 
lions that the feveral regulations and inftru^ions contained in the laid hookt 
which is hereunto annexedy be duty and puailually compiled with# 


with 
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with the number of officers allowed to a (hip of each rate» 
are as follows Qafter which there is a table with the 
figure I marked under each rate as the number of captains^* 
The number of flag officers of the navy has been confider- 
ably iticreafed without any authority of the King in Council. 
Whenever any alteration is made in the number of offi- 
cers allowed to a (hip according to the ftatement of the 
table, it is ufual to prefent a memorial from the lords of 
the admiralty to* the King in council, and an order is made 
thereon. 

On the i^tlinof December 1786 the following order in 
council was made, dated 15th December 1786 : ** Whereas 
** there was at this day read at the Board a memorial from 
** the lords commiffioners of the admiralty, dated the 14th 
** of this inflant, in the words following, (viz.) Lord Sjd- 
** neyj one of your majefly’s principal fecretaries of (late 
** having, in his letter of the 3 1 (I of Augttft lafl, (ignified 
** to us your majefly’s pleafure that one of your (hips of 
war (hould prot^eed with the tranfport veflcls appointed 
<* to convey convicts to Botany Bay^ on the coafi of Ne%u 
** South WaleSf with a view to form a fettlement at that 
**’ place ; and it appearing by the flalF eftablifliment of the 
*< intended fettlement which accompanied his lordfliip’s 
** faid letter, that it is your royal intention to appoint the 
** captain of your majefty’s fliip employed upon this fer- 
** vice to be governor or fuperintend ant-gencral of the 
*** faid fettlement ; we beg leave to reprefent to your ma- 
** jofiy that as it will probably be found expedient for thp 
** (hip to proceed to fome other parts of the coaft or to 
fome of the iflands in the Pacific Ocean^ while the refi- 
** dence of the captain in quality of governor or fuperin* 
•* tendant may be requiflte on fliore, for the better form- 
f* ing and maintaining the fettlement} w'e are of opinion 
f* 4 be for the advantage of your majefly’s fervice 

' ]N n 3 • that 
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that ati ofTiccr of fuperior rank to a lieutenant fliouM 
upon fuch occalions and at all times in the abfence of 
the captain have the charge and command of the faid 
{hip ; and we do therefore humbly propofe that your 
majefty will be plcafed, by yourprder in council} to a«- 
thorife us to appoint an additional oflicer to the faid 
fliip, under the denomination of fecond captriin, with 
^ the rank of , poll-captain, and with power to command 
her in therablcnt!^ of xhc principal captain ; fubjeft 
ncverthelcfs to his control, and to fuch orders and di- 
re£liotis as he may from time to time^hiiik fit to give 
for the regulation of his proceedings. That the pay of 
the fecond captain be equal to tlie pay of a captain of 
** a 6th rate, and that he be allowed four fervants. His 
** majefty, taking the faid memorial into confideration, 
was pleafed, with the advice of liis privy council, toap- 
** prove of what is tliercin propofed, and to order, as it 
is hereby ordered, that tlie lords commillioners of the 
admiralty do appoint an addition;*! officer to the man 
of war, that Ih ill proceed w'ith the tranfport veflcls 
appointed to convey the convitTis to Botany Bay^ under 
the denomination of fecond captain, with the rank of 
** poft-capluin,’' &c. (following the precife terms of the 
above- mentio2;ed rcccmmendation). 

The rank immediately fuperior to that of lieutenant is 
that of captain. Shortly afeer the making the above or- 
der in council, Captain Phillips of the navy was appointed 
governor of Botany Bay Nc^iu Svuih Wales : and being 
about to depart for his government, he and Captain 
IJunter received frv)m the lonls commilTioners of the ad- 
miralty their rcfpec’live commiffions of commander and 
fecond commander of his niajedy*s ffiip the S/W///, a fixth 
rate Ihip, with 160 men, fimilar to the two commiffions^ 
dated the 17 th July 17^4, hereinafter fet forth. On that 

occafion 
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eccaiion Captain Phillips was allowed feven fervants, and 
Captain Hunter four. In the year 1 794 Captain Hunter 
was appointed to fuccecd Captain Phillips in the govern- 
ment of Botany Bay^ and on his departure the following 
oornminions iflued to him and the plaintifF, (viz.) 

“ By the commiilloners for executing the oAtce of lord 
high admiral of Great Britain and Ireland, &c. and of 
all his majefty’s plantations, &c. 'Vo^ohn Hunter, 

** hereby appointed commrnder Cf his |najcfl:y*s armed 
veh'el the Reliance. By virtue of the power and 
•' authority tft us given, wc do hereby conftitutc and 
** appoint you commander of his Mnjefty’s armed vtUll 
** the Reliance, willing and requeding you forthwith 
to go on board and take upon you the charge and com- 
** mand of commanding in her accordingly ; dritSlIy 
** charging and commanding all the ofllcers and coinp^my 
** of the faid armed vclTcl to behave themfclires juintly 
** and fcverally in their refpeftive employments with all 
** due refpefl apd obedience unto you their faid com- 
mander ; and you likewife to obferve and execute the 
general printed indruflions, and fuch orders and direc- 
** tions as you Ihall from time to time receive from us or 
*« any other your fuperior ollicers for his majefty’s fer- 
vice } hereof nor you nor any of you may fail, as you 
«* will anfwer the contrary at your peril •, and for fo doing 
•*( this (hall be your warrant. Given under our hands 
** and the feal of the clEceof admiralty, this 17th oi July 
*794> ill 34*^ y*3r of his majefty’s reign, 

(Signed) *' A. Gardner. 

P. Affleck. 

** Chas. Middleton. 
« By command of their lordfhips, 

“ Fhiup STErSENS.*' 
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** By the commiflioners for executing the oflice of iQr 4 
** high admiral) &c. — To Henry Wnterhoufcy efq. hereby 
<( appointed fecond commander of hu majefty’s armed 
f* veflel the with the . rank of commander) and 

f( with power to command her ip the abfence of the'^rin- 
f* cipal commander*; fubjeft neverthelefs to the control) 
*< and to fqch orders and dire£Iions as he may from timq 
to time receive from the faid principal commander for 
** the regulation of hja proceedings. By virtue of thq 
f* power and authority to us given) we dp hereby confti> 
** tute and appoint you fecond commap^er of his ma» 
** jelly’s armed veflel the Reliance ; willing and requiring 
** you forthwith to go on board and take upon you thq 
** charge and command of fecond commander in her ac« 
cordingly ; (lri£lly charging and commanding all thq 
** officers and company of the faid armed veflel the Jie^ 
<* liance to behave tbemfclyes jointly and feverally in their 
** refpeflive employments with all due refpe£l and obe- ' 
** dtence unto you their fecond commander) and you 
V likewlfe to obferve and execute the general printed in« 
*' (Iruftions and fuch orders and dire£lions as you flialf 

r 

** from time to time receive from us or any other 'your 
** fuperior officers for his majelly’s fervice; hereof nor 
** you nor any of you may fail, as you will' anfwer the 
** cotitrary at ynor peril ; and for fo doing this (hall be 
** your warrant. Given under our handS) and the feal of 
•* the office of admiralty) the lythof^w/y 1.794,” Sec. 

(Signed as the lall.^ 
No memorial was prefented from the' Lords of the Ad« 
yniralty on occafion of the above commiffions ; nor was 
any order of the King in Council made relative thereto. 
The faid yobn Hunter was allowed four fervantS) and die 
plaintiff two. The Lords of the Admuralty have fineq 
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once on a fimilar occafion, where a captain in the navy 
|ia$ been appointed governor of Botany Bay^ i^ed to fuch 
governor and to another and to a junior captain concur- 
rent commilfions of the like tenor with thofe above fet 

forth.* Sometime in the year 1 795 previous to the break- 

• • 

Ing opt of the Dutch war, the Relianeet > Hoop with 84 
paen, whilft on the Botany Bay fervice, with the faid Jobn 
Hunter and the plaintiff actually on board, and others his 
Majefty's fltips of war, by orders ^rom the jp>rd8 of tlie 
Admiralty detained ievexzl' Dutch veffej 9 . Tbefe (hips 
were afterwar^^ fold, and the produce thereof is now in 
the hands of the defendant, to be dlftributed as a donation 
according to the Ring’s proclamation of the 25th Novem^ 
her 1 795 for diftrtbutlon of prizes taken from the fubje£^S 
pf the United Provinces during the late hoftilities, which 
dire£ts as follows : That the neat produce of all prizes 
f* which were or (hould be taken by any of his Majefty’f 
* ** fliips or veflels of war (hould be for the entire benefit 
f< and encouragement of his Majefty’s flag oflicers, cap- 
ft tains, commanders, and other commiflioned officers in 
** his Majefly’s pay, and of the feamen, &c. on board his 
V Majefty’s faid (hips and veffcis at the time of the cap- 
<( ture, and that fuch prizes might be lawfully fold an4 
« difpofed*of by them and their agents after the fame 
(hould have been to his Majeffy adjudged lawful prize^ 
and not otherwife. The diftributions iliould be made as 
*< follows; the whole of the neat produce being firft di- 
** vided into eight equal parts. The captain or captains 
of any of his Majcffy’s faid (hips or veffelsof war who 
*< (hould be a£bually on board at the taking of any prize 
** (hould have three eighth parts : but in cafe any fuch 
*! prize (hould be, taken by any of his Majefty’s (hips or 
ycflbls of war under the command of a flag or flags, 

th4 
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1802. ** the flag oflicer or oflicers being actually on board, or 

** directing and afllfting in the capture, ihould have one 

WATCRNOVtS ,, ... 

« of the faid three eighth parts, the laid one eighth part 
•* to be paid to fuch flag ofGcer or oflicers in fuch propor^ 
« tions and fubje£t to fuch regulations as are tliefejti 
** after mentioned, viz. The captains of marines and 
*• land forces fea lieutenants and, mafler on board (hould 
•<^have one eighth part to be equally divided amongd 
** them, (phyflaans appointed, &c. and a£tuatly on board 
•• at the time of a prize taken, &c. to fliare with the fea 
** lieutenants, &c.) The lieutenants and ^uarter-madeyrs 
«* of land forces, fecretaiies of admirals or of commo> 
*<• dores with captains under them, boatfwains, gunners, 
** purfer, carpenter, mailers’ mates, chirurgeon, pilot and 
•* chaplain on board Ihould have one eighth part to be 
•* equally divided between them.” [Then follows the 
remaining proportions dillributed among other inferior 
clafles of perfons by name on board the King’s fliips, end«* 
ing wKh feamen and marines, and ** all other perfons 
•* doing duty and aflilling on board.”]' Provided that 
** if any oflicer being on board any of his Majefty’s Ihips 
** of war at the time of taking any prize (hould have moife 
« commiflions or offices than one, fuch oflUcer Ihould be 
entitled only to the (hare or (hares of the prizes which 
<( according to the abovementioned dillribution Ihould 
•* belong to his fuperior commiffion or office.” [Then 
follows an injunflion to all commanders of his Majefly’s 
(hips, Sic. taking any prize, tp tranfnut to the commiffion* 
ers of the navy a true lift of the names of all the officers, 
feamen, &c. and others who were aflually on board at the 
time } which lift (hould contain the Ijuality of the fervice 
of each perfon on board, and be fubferibed by the captain 
or commanding officer, &c. and alfo a dire£lion to the 

faid 
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faid commiflioners to grant a certificate of fuch UCs tranf- 
tnitted to them to the prize agents appointed by the cap- 
tors, and atfo fuch lifts from the mufter books of any fuch 
fhips of war, &c. as the faiil agents fhould find requifite 
for their dire£l:on in paying the produce of fuch 
prizes, &c.] 

, The fum given by the vcrdifl is a captain’s (hare of the 
proceeds of the faid fliips. During all fuch time as^the 
plaintiff was fo commifftoned to fhe Reliaticehe. was muf- 
tered, borne .on the ftiip’s books, received his pay, and 
during the alienee of the faid yohn Hunter as well before 
as after the detention of the faid Dutch (hips was corre- 
fponded with and had letters of fervice addreded to him 
from the Lords Commillioncrs of the Admiralty, thofe of 
the navy and vtflualling and from the flag officers under 
whofe command the fliip was, os captain of that JJ/tp j 
and as fuch, during Captain //««/rr’s abfence, attefted fea- 
men’s letters of attorney and wills, which were allowed 
and paffed by the proper officer at the office of the com- 
miflioncrs of the'navy. But whenever Captain Hunter and 
the plaintiff were outboard, they performed their refpec- 
*tive duties agreeable to their fevcral commiflions. A 
prize lift ctf the odlcers, Teamen and others who were actu- 
ally on board the Reliance at the time of the faid capture 
was duly made out and figned by the plaintiff, and tranf- 
mitted by him to and approved by the Navy Board, and 
by that board handed* over to the defendant, in which lift 
the plaintiff was fet down«as fecond commander of the 
faid (hip. The queftion for the opinion of the Court is 
whether the plaintiff be entitled to recover ? 


s*s 
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Burton for the plaintiff contended, i. That tlie power 
of the Lords Commilftoners of the Admiralty was not re> 

(trained 
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1802. ftrained to the appointment of one captain only on board 
each Ihip. The book of regulations made under the order 

Watbimovib r r ,3 • . t 

' of Council of 1730 was not intended to conti;oI the gene- 

ral powers delegated to them by the King’s commiflion for 

cxerciGng the office of High Admiral, which is conceived 

• • 

in the moft extendve terms («), and without which powers 
the well-being of that mod important fervice could not be 
fccurcd. Thefe regulations were drawn up by the Lords 
Cbmmiffioners t'nemfe]|yes for his Majefty’s approbation, 
in order to give them greater weight in the fervice : but it 
is not to be inferred from thence that they^could not have 
promulgated the fame by their general authority } for the 
whole is done in the name of the Admiralty. The order 
of Council does not purport to be an order to the Admi- 
ralty to adopt the regulations in queftion, which it would 
have done had it been fo intended. The Admiralty have 
always and dill continue to exercife the more important 
fun£Iions of commiffioning the feveral (hips and appoint- 
ing the different officers to their refpe£tive commands, to 
which the power of regulation is merely collateral t and 


(«) Tlie Admiralty commiflion (which wa« not dated in the cafe, though 
agreed to be teferred to) is in very general terms ; being to execute ani 
perform all things which belong or appertain to the office of High Ad- 
« mirai of Greai Bntaiftf Stc, as well in touching all thofe things which con- 
** ccrn our navy and ihipping, as thofe which concern the fight and jurif- 
s* didlions of and appertaining to the office of High Admiral j and to make 
f* orders and lATue warrants for the repairing and preierving our fliipSf 
« already built and to be built; and for fitticvg and furniihing, armings vie- 
tuallingf and fetting forth fuch (hips and fleets as you fliall receive direc- 
« tlpns for 3 and alfo to diredt entertainments, wagea^ 'and rewards for fuch 
<< perfons as fliall be employed in thofe fervices or any thing appertaining 
thereto.*' And aderwarda reciting that all offices^ places, and empl^- 
V meats belonging to the navy and admiralty arl properly in the truft gnd 
fs difpofal of the Lord High Admiral^ it declares and grants that all fuch 
as offices, places, and employments as (hall fall void fliall be |^ven ud dtf- 
ci poled of by the commiflloiim or any ihite of thenu? 


baying 
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having before varied the rules exifting before 1 730* thejr 
have the fame authority to vary them again ; and they have 
in fa£l increafed the number of flag officers fince that pe» 
riod. But if there were any doubt on that point, at any 
rate the plaintiff's appointment was authorized by die fe- 
cond order of Council of the 15th December 1786: and 
the very reafon of the thing fhev/s that it was intended as 
a general regulation in the new eflablifhed colony, and 
not merely confined to the firft appointment of Captain 
Hunter as fecond captain under Captain Phillips. If then 
thr plaintiff wem properly appointed to the flation which 
he held of fecond captain or commander on board the fliip, 
zdly, he is entitled to a captain’s lhare of the prize money 
under the King’s proclamation. There is no other clafs 
to which he can belong. He had all the attributes of a 
captain in the abfence ol^ the firfl captain ; letters of fer« 
vice were directed to him by the feveral public boards as 

t 

fuch ; and he was muftered and ranked as fuch, and a£ted 
in all other refpe£ls in that capacity. If he had been 
guilty of any offence, he could only have been tried by a 
court-martial in the chatafler of captain. The prize a^ 
33 Gn. 3. c. 66. veils the prize in the flag officers, com« 
mander/and other officers and feamen, &c. in fuch fhares 
as the King by his proclamation (hall appoint ; there is 
nothing in the latter to confine the number of officers, 
captains or others, on board each (hip ; but the words 
apply to every perfon bearing the commiflion of captain, 
let the number be what it n^y. It could not be the in- 
tention of the King to reftrain the divifion of the prize to 
thofe only who were ordinarily appointed in the feveral 
ftations on board of fhip, although other officers were ap- 
pointed by competent authority, who had (hared the dan- 
gers ipad difficulties of the enterprize with them. The 
8 plaintiff’s 
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1 802. plaintiff’s appointment as ftcond commander eo nomine doeS 
“■ not exclude him from (haring under the general term of 

W* TEKIIOUSR ^ 00 

^ainfl captain in the proclamation. It would have been implied 
though not fo exprefTed, and was only ufed in contra- 
diftin£lion to the firjl commander cr captain^ who it can^ 
not be denied would be entitled to fliarc j and in w’hofe 
abfence the plaintiff a£led in all rufpe£ls as captain or com- 
mander without any other relative appellation. 

10 

Gafelee^ cont.a, denied id- that the Lords CommifIion-< 
ers had authority to appoint a fccond captain on board a 
ihip } the regulations made under the order of Council of 
1730 rcflraining them to appoint more than one captain 
or commander to each (hip. It is true the Admiralty 
commiflTion gives them general powers which in terms 
might warrant this appointment ; but that mull be go- 
verned by uf.igc, and it is not inconfiiU'nt with a control- 
ling power lodged in the Crown of giving the Lords 
CommiOioners certain rules for the government of their 
general diferetion. Then the order of Council of 1730 
fltews that the Admiralty a£t in fubordination to the King 
in Council ; for thereby certain regulations which - were 
propofed by the Lords Commidioners for the approbation 
of the King are fandlioned by him ; in which it appears 
that only one captain is allowed to'cach (liip* though the 
number of lieutenants varies according to the rate of it ; 
and from thence it alfo appears that the plaintiff was not 

a 

allowed fo many fervunts in proportion to the number of 
men as by the reguhitions he was entitled to } namely, only 
two Itidead of four } which (hews that his appointment 
was not under the firit order of couficil. Neither was it 
warranted by the fccond order of council ; for that was 
made upon a fpccial occaGon, and was afterwards fundus 

14 ofBciOk 



IK THE FoRTT'SECOKD YeAR OF GEORGE IIL 

oflicio. Befides> there too the fecond captiitn'was dlre£tedi 
to be allowed four fervants* and lure the plaintiff had 
only two. \_Laivretice J. The fccoud order does feem 
to be confined to the particular inftance.J zdly. Even if 
the appointment were valid under the general authority 
of*the Admiri^Uy, the plaintiff had no tight to fiiare prize. 
For in this inftance it could not he claimed under the 
prize a<Sls, but purely from the King’s bounty ; the fcizure 
having been made before any Ic'tcrs of rcpkifals had ilTucfl. 
The diflribution of prize under the King's proclamation 
is calculated acjgording to the number and rank of the 
perfons who are to fi\art.in it j t-8th to the llag-officers» 
3-3ths to the chptains, fee. The flag officers however, if 
fevcral, do not fliarc in equal proportions, but according to 
their rank ; but the captains all fliare alike, conCdcring 
them equal in rank to each other, and confcquently allow- 
ing but one to each iTiip : if therefore one who is only 
fecond in rank ofi board one fliip is to fliare in common 
with his own and all the other captains, that alters the 
proportion of the '^^hole, and gives to that fliip a larger 
lhare than the red : by thefe means the fmallcfl fhip in a 
fquadron might take th^ greated fliare. It is not ncceffary 
to confider what the effef); would hare been if Captain 
HuttUr had been on fliore and the plaintiff commanding 
on board at the time of the capture ; but at any rate he 
was only appointed commander in the abfcnce of the proper 
captain. And according to Lumley Sutton though 
the plaintiff in fa£^ a£led as captain on board, yet the pro- 
per and lawful captain and commander may dill be enti- 
tled to the captain’s (hare. The plaintiff having been 
liable to be tried by ^ court martial as a captain for any 
breach of duty cannot vary the quedion of prize : Captain 
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Lumitf was fo liable, and he alfo aded and was addredVd 
as captain by letter, and paid as fuch, and yet he Wad 
holden not entitled to (hare prize as captain. 

Burton in reply obferved as to the number of feWants 
allowed to the plaintiff being fewer than was dire£^ed by 
the order of 1 786, the number allowed depended upon the 
proportion of men to the (hip, which was fewer in this 
inftance than in the «other, and the relativd proportion 
was the fame. That it was fulEcient to entitle the plain- 
tiff to prize if he were de faSlo appointed to a£l: as captain 
of the (litp in his own right, and not as in Lumley v. Sut* 
^ton in the place of the lawful commander. 

Lawrence J. (/1) Two queftions have been made; 
I (I, whether the plaintiif were appointed by any compe- 
tent authority to be fecond captain of his Majefty’s armed 
veflel the Reliance i and zdly, if fo appointed, whether he 

be entitled to a captain’s (hare of the prizes- in quellion. 

1* 

As to the fir ft, the Lord High Admiral* had a general and 
very cxtenGve authority to commiffion what (hips and ap- 
point what oificers he pleafcd to aA on board them. ' The 
fame authority is now delegated to the Lords Commif. 
Coners in very general terms, who are empowered ** to 
execute and perform all things which belong or appertain 
to the office of High Admiral.” No doubt the commilfion- 
eys are liable to receive particular orders from the Crown 
touching all matters which i[all within their cognizance ; 
but thefe are only direflory ; and if they ifliie any com- 
miCfion contrary to fuch orders, they may be guilty of 
mifeonduA in their office, but that does not avoid the 

(«) Lord EiUmUtutgk Cv J* gm no opinloaf havliig teen can ce ra n i at 
toonfiel in the cauit| and Gr^Jm naaaUcat fromladiipofitioiie 

commiffitm 
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commiflion itfelf. It was competent therefore for the 
Lords of the Admiralty to appoint as many captains as 
they pleafed on board this (hip. Then it is faid that the 
plaintiflf was only appointed fecond commander during the 
abjerce of the firft from the fliip ; but that is not fo ; for 
he was appointed fecond commander and was to 

aflume the command of the (hip in the abfence of the firft 
commander, whom he was to obey when prefent. Bijt 
his appointment of fecond commander was general with^ 
out reference to the abfcnce of Captain Hunter : and the 
Commillion reqflires the plaintiff generaUy to take on him« 
felf the charge and command of fecond commander ; and 
all the officers and company of the vefl*.-! are enjdined to 
pay due refpef): and obedience to him as fuch : i he AdmU 
ralty evidently confidering that the duty cf a fecond com* 
mander was before known to the peifon to whom the 
jcommiffion was dire£ted, and to thofe who were required 
to obey him as fuch. He was no fupernumerary or oc- 
cafional officer, as icontended for : his pay accrued, and he 
was entitled to Kis allotted number of fervants as well 
when Captain Hunter was on board as when he was ab> 
fent. This therefore is not like the cafe of L.um!ey v. 
•Sutton to wlych it was compared ; for there the plaintiff 
was clearly a fupernumerary \ he was neither rated, paid, 
nor returned as captain of the (hip, nor had any allowatice 
of fervants. Then taking the prefent plaintiff to be only 
an officer de fadlo appoittfed to the rank of fecond com- 
mander of the (hip, and aAing as fuch, to be fure the 
words of the proclamation are fufficlently large to com- 
prehend Um In the diftribistion of prize } and I do not fee 
that the word captaint muft mean the captains of different 
veflels} it includes all of that rank, though there be more 
than one appointed to feme particular veffel. 

VoL. II. O o Lg 
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Lb Blanc Ji The plaintiff is entitled to all the advan* 
tages of the rank which he held on board this veffel nn- 
kfs his. appointment were made without anjr authoritjf 
whatever. But though it be not ftated, as it ought to have 
been, in the cafe what the commilHon of the Lords of the 
Admiralty is, yet we may take it to be the fame in this 
refpeft as tliat of the Lord High Admiral formerly ; and 
ye know that he hsd a general authority to appoint what 
officers he pleafed on*board^the (hips. Then the plaintiff 
was by his commiffion direfled to go on board this veilel 
as fecond in command with the rank of A>mmander, and 
with power to command the veflel in the abfence of the 
principal commander. This was not an appointment of 
him as a fupernumerary like the cafe of Captain Lum/ey^ 
but generally to aft as fecond commander, and the Ihip’s 
company were required generally to obey him as fuch, and 
in the abfence of the firft captain he was to have the prin^ 
cipal command. His appointment therefore was perma- 
nent ; and in effeft it was only fayUig that during the 
time the firft captain was on board, the plaintiff was to 

aft in fubordination to him as feqpnd in command. Then 

• • 

taking him to be well appointed by thofe who had a com- 
petent authority, and to have been fecond captain whether 
the principal one were prefent or abfent, I fee no reafon 
for faying that he is not entitled to (hare as captain in the 
prize within the words of the proclamation, which are ge- 
neral, comprehending all officere etttunanding oa board 
(hips at the time of the capture. 


Lawrbkcb J. further bbfenred, drat upon a review of 
,the plaintiff’s commiffion, it appeared that the (d>je£l of it 
was not fo much to limit his ordinary authority in the (hip 
during the time Captain Hunttr was on board, but rather 

a . te 



5*3 


iM THE FoErpe-SEcoMO Tsar of GEORGE HI. 


to increafe the ordinary power of the latter* by giving 
him authority* though refident on Ihore* to iflue his corn- 
mand to the captain commanding on board. 

Poftea to the Plaintiff*. 


i8o2. 
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was an aflion for money lud an4received by the 
defendants for the plaintiff^s ufe. Plea* non affump- 
fit. The caufejnras tried at the Sittings after Michaelmas 
tetm i8oi, before Lord Kenyon C. J.* when a verdi£l was 
found for the plaintiff for 500/.* fubjedl: to the following 
cafe. 

R, Heath a planter in Jamaica^ for a valuable conGder- 
ation in money paid to him by one yf/len as agent to the 
plaintiff and L.Parhinfon^ drew bills of exchange on Meffrs. 
'Atherton and Ajftey of Liverpool, the merchants of Heath, 
in favour of the plaintiff and Parkinfon, which Atherton 
and AJiley refufeti^ to accept (not having funds in their 
hands of thp drawer Heath), and the fame were returned. 
The thare of Parkinfon in thefe bills was afterwards paid : 
and on the 1 8th July 1 800 Heath (hipped in Jamaica on 
board the liero Captain Lightwood for Liverpool 25 tierces 
of fugar* to be delivered to the order of the (hipper* for 
which Captain Lightfoot (igned a bill of lading* and upon 
which bill of lading* delivered by Heath to Allen, the 
following indorfements were made, (ift iodorfement.) 
** Captain Lightfoot, Sir* If Meffrs. Atherton and AJiley 
will engage to pay the net proceeds of the within.men- 
tioned 25 tierces of fugar to the order of W, Allen, you 
will in that cafe deliver them to the faid Meffrs. Atherton 
J^leyt but if they dp not fo engage* &cu you are then 
Oo a to 


The aflignee of 
a policy of in- 
furarxe on goodly 
who bcc-ime I'ttcb 
by the indurfe* 
menc to him of 
the bill of lAiling 
of the goods by 
the coriftgnor af- 
ter he had di- 
refled his corre- 
fpondent to 
make rhe infia* 
rance» takes it 
fubje^ to the 
lien of the cor* 
refpondent of tha 
caiiljgnor for hia 
general balance § 
and can only 
claim* fubjedi tO 
that lient the 
money received 
on fuch policy 
by the broker^ 
in whofe hands 
it was departed 
for (hat purpofe 
by the corre- 
fpondent. But 
tlie broker has 
no fub-lien on 
the policy for 
the general ba- 
lance of his own 
account with 
fuch correfpond* 
ent if he knew 
at the tim^ that 
the (>olicv was 
cflTrAcd tor an- 
other perfd^s 
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1802. to deliver the fame to the order of the faid William Alle»t 

* ’ who is entitled and hereby authorifed to recover and re- 

Man ^ 

a^ainfi ceive the amount tnfured on the fame in cafe of lofs, 
Skiffnei. received value for the fame this 19th day of July 

1800. Richard Heath.'* (ad hiilOrfement.) « To*Gap- 
tain L,igbtJhot. Sir, If Medrs. Atherton and AJUey engage 
to pay the net proceeds of the within>mentioned 25 tierces 
of fugar to L.PartinJon or his order, you will in that cafe , 
deliver the faid fugUr to the faid Mefllrs. Atherton and 
AJiley^ otherwife you are to deliver them to the order of 
the faid L. Parkinjhn ; value received of*liim in Janunea. 
(Dated) a3d JAy 1800, (and (igned) William Allen!* 
(3d indorfement.) ** I hereby alhgn, transfer, and fet 
over to yamet Mann purfuant to the dirc£tions of W. 
Allen all che riglit, title, property, and intereft veiled in 
me to the within bill of lading and to the contents, by vir- 
tue of the above indorfement from the .faid W. Allen to 

^ A 

me. (Dated) i8th March 1801, (and (igned) L. Parkin-^ 
fon." Allen tranfmitted the bill of lading with the two 
lirft indorfements thereon to Parlinfon for the ufe of him- 
felf and the plaintiff; and vrYizn. Parkinfon had received 
the money due to him from Heathy he made the 3d m- 
dorfement on the bill of lading, and delivered it to the 
plaintiff. Before the fugars were (hipped, viz. on the 
17th of yune 1800, Heath wrote a letter to Meffrs. Ather- 
ton and Ajiley^ in which after noticing his engaging fo 
many tierces by the (hips Hero «nd Bacchus^ their delay 
in failing, and the uncertainly of the crops, &c. he dire£ts 
them to ** iiifure by Ihip or (hips at and firom Montegto 
** Bay as intereft may appear.” In confeqodnce of this 
letter Meffrs. Atherton and AJlky wrote to the defendants 
as follows : <* Meffrs.. Skiffher and EHiff Liverpool^ ad 
*( September 1800. Pleafe to infure lOooA on fugars as 
6 ** intereft 
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« infereft may appear valued at 20/. per-hogQiead on fliip 
** or (hips at and from Jamaica to Liverpool on account 
<* R, Heath, The Hero and the Bacchus are mentioned as 
*< likely to have moll of the property on board*** In pur^ 
fuance of this letter the defendants as agents caufed the 
infurance to be made in the fame terms as dire^Ied, 
which policy has ever liiice remained in their poflellion. 
The (hip Hero failed from Jamaica in January iSoi^ and 
' was loll on the rath February i8ox^ After the lofs thC 
plaintilF being then polTelled o^the bill of lading tendered 
to the defendants the premium paid on effefling the po« 
Ucy* and demanded the policy of them» which they re* 
fufed to deliver. And after he had difeovered that the 
underwriters had paid the lofs to the defendants* he de* 
manded of them the money which they had fo received* 
but which they refufed to pay. At the time the infurance 
was ordered and alfo when it was el!e£led* Heath was the 
debtor of Athertott and J^iley as his merchants and fadlors 
to a larger amount than the fum infured ; and the defend* 
ants as* the infurant^ brokers of Atherton and J^Hey were 
their creditors to more than the fum recovered upon the 
faid policy* which debts remained unfatislied: andtherea* 
fon alligned by the defendants for retaining the policy and 
the fum recovered thereon when the fame were demanded 
by the plaintiff was* that Atherton and ,eyi(ey were creditors 
of Heathy and debtors to the defendants ; and the defend* 
ants inlilled they had a lien upon the policy and the money 
recovered thereon for the balance due to them by Atherton 
and Aftleyt which balance exceeded the fum recovered 
from the underwriters. On the January 1801 Ather- 
ton and J^Uy ftopped payment. The quellion for the 
opinion of the Court was* Whether the plaintiff were en* 
titled to recover in this a£lion? If the Court were of 

O o 3 opinion 
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opinion that the plain tifF was entitled to recover i the ver- 
di£t to ftand, and the damages to be fettled by arbitration: 
but if the Court Ihould be of a different opinion, then a 
verdiA to be entered for the defendants, 

for the plaintiff, contended that Atherton and AJl- 
ley had no lien on the policy againfl the plaintiff j or if 
they had, they could not transfer it to the defendants. 
I. Though At%erton «and AJiley as faftors 'might have 
had a lien on tlxe policy for their general balance againfl: 
their correfpoiident according to Godin v» The London 
furance Company (n), yet that could only be while they had 
the policy in their pofTeflion, which they never had in 
this cafe. The general principle is not denied in Drink- 
water v. Goodwin (^}, and was fully recognized in Kinlock 
, V. Craig (c)t and Hammonds v. Barclay (d). . adly, Suppof* 
ing Atherton and J^ley ever had a pofleflion of and lien on 
this policy, they could not transfer it to the defendants. 
For though a fa£for may fell yet he cannot pledge the goods 
of his principal as a fecurity for his oWii debt. J*aterJon 
V. Ta/b (e), and t)aubigny v. Duval (f). But here the 
defendants claim to retain not as agents of Atherton aftd 
AJiley^ but for their own debt due from Atherton and Aft- 
ley. There is however no contra^ either exprefs or im» 
plied between thefe parties, which can enable the defend* 
ants to charge the proceeds of the policy in their hands 
with their demand againft third petfons. The moft, ac* 

(a) X Burro 493-4. (^) CMV^«*m5le 

(c) -iTtnuRepo {d) jiut€,Z%Je 

(0 % Struo 1178 . 

(f) $Tirm Rep. €060 But Lord Ca J. thm tbonght that the 

principal wm bound to tender to the pawnge the fum due from himiblf to the 
fadlor. The other judges thought it futHcIeat If fucb tender were made M 
the fedlor. 


cprdlug 
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cording to Green v. Farmer (a), they could claim to dedu£); 
would be the premium paid to the underwriters upon the 
particular policyy which was tendered to them. Neither 
could the defendants by any of theirs now give a lien 
to Atherton and, AJlley. For in Sweet v. Pym (^) it was 
holden, that one who once had a lien on goods iii his pof. 
feffion, if he afterwards parted with the poflelDony could 
not ftop them in their tranlit to the principaly nor 
reveft his lien by procuring a bill of 1-adhig to be ligneA to 
his order by the carrier. Ihe only groifnd on which the 
defendants could have retained for their claim upon Ather- 
ton and ^ley was if they had efieded the infurance for 
them without knowledge of the principal ; but as that is 
negatived by the fads foundy it brings it precifely within 
the cafe of Maanfs v. Htnderfon (r)y which negatives the 
broker’s lien againft the principal in fuch a cafe for the 
debt of the fador, by whom the Qrder for infurance was 
given. 


sat 

i8oa. 


Mah 

SMirrMXftw 


Park contril, Admitting the general principles laid down 
in the cafes cited* diftinguiihed this from Maanfs v. Hen* 
Aerfon^ becaufe yennins the fador or middleman 

claimed- no lien on the policy as againft the principal : and 
here the lien is claimed not merely for the detendant's 
demand againft Atherton and ^ley per fe^ but for Atherton 
and jyHefi demand againft Heath the original confignor. 
And here the pofleffion of the defendants is to all intents 
and purpofes the pofleilion of Atherton and AJlley, whofe 
fervants they werey and under whofe immediate orders 
they aded in efieding the infurance. A man may have 
a virtual pofleilion through the agency of another. If the 
goods had arrived at Liverpool, and the warehoufes of 

(S) jUte, X Tol. 4. 

Oo 4 


(«) sParr. asX4. 
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i8oa« Atherton and AJttej being too full to receive theiUj thejr 
’ had employed the defendants as their brokers to keep the 

egawft goods for themi the legal pofleflion would ftill have re*« 

mained in the favors, as between them and their princU 
pal ; though the brokers might have acquired a fub-lien 
for the amount of the warehoufe rent. Many cafes of 
lien have been eftabliflied by the party’s putting his mark 
on the goods while in the afiual pofleflion of a third per* 
font in Ullis v. Hunt ^a). In that view even the. cafd 
cited of Daubigny V. Duval {b) is in favour of the defend- 
ants } for there the poflTeflion of the pawne.: was holdeiv* 
fo'much the fame as that of the faftor, that the principal 
could only recover the goods from fuch pawnee by prov- 
ing a tender to the fafior of what was due to him. Then 
if the fafiors had a lien on the policy in the hands of their 
brokers for the amount of their general balance as againft 
the original conilgnot) the latter could not vary that lien 
by afterwards conflguing the goods to the plaiotiflFs and 
the money received by the defendants upon fuch policy 
mud ';<* Tubjefl to the fame lien as the |iolicy itfelf. It 
is money had and received to the ulp. of the perfons con^ 

• t 

feientioufly entitled to it. And this being an equitable 
a£Iioii( the plaintitF cani only recover according to confci- 
ence and good faith (e). The law creates the lien of the 
faflnrS} and if the plaintiff as confignee of the goods will 
avail himfelf of their a£l in effe^ing the poKcy, he muft 
do it fubje£l to their claims in refpeift of fuch a^ done* 
The validity of the fa£kor’s lien on the poUcy^ not with- 

(4) T«rm Rep. 464. (i) S Tim Ref, 606* 

(f) T hi* ar^umriit «*<•• tSdreireS to • doabt thrown out at fiift bj dm 
Court at to vihc^^ter thr defendantt could fet up any claim by j§tbniom and 
agai the f*igtn»l confignor to whofe ufe the money hid not been 
rf.V.'J by t em, ds be’ore the payment by the undecwriteri the plaintiff had 
become eoutled to the goods infureds 


ftanding 
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iUinding a (ubfequent alteration in the con6gninent of the 
goods* is in terms admitted by Lord Mansfield in deliver- 
ing the judgment of the- Court in Godin v, 7he iMtdm 
jiffurance Company {a), where he puts the very cafe ia 
queftion. 


iBos. 


SaavMHMW' 


Rofe in reply* obferved that Atherton and ^ley neve? 
could be faid to have had even an equitable claim on the 
policy } fot the condgnment of tl^p goods was only made 
to them conditionally^ in cafe they undertook to pay over 
the net proceeds* which they had not done. That at moft 
they could only have the fame lien on the policy as they 
would have had on the goods infured if they had arrived i 
and therefore as the property in the net proceeds was 
anticipated* nothing could be retained but the amount of 
the premium paid for eflfe^ling it« 

Curia adv. vult. 


Lord Ellenboroucn C. J. now delivered the judg-. 
ment'of the Court (i) in favour of the defendants. Their 
opinion* he obferved* was not founded on any right which 
the defendants had to retain the policy from the plaintiff oa 
the ground of having a lien on it to fatisfy their claim oa 
Atherton and Aftleyt but conlidering them as the fervanta 
of Atherton and ^ley^ who were entitled to hold the po- 
licy as again ft the plaintiff who claimed from Heath the 
conGgnor until their clfinton Heath 'voa fatisGed on the 
icore of their general balanc{|. The cafe* he added* hadr 
l?cen obfcured by bringing forward the defendants* lien 
kiftead^ of that of Atherton and Afiley, in whofe hands the 
policy was to be confidered as in elGedk remaining. Then 
as the plaintiff could only have recovered the policy out 

(«) 1 Bur, 493. (S) J. WM Sbfent* bcwg iodirpofed. 
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1802. 


Maht 

rngiAufi 
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of the hands of Atherton and by Aitisfying their Iten^' 

fo the fanie Hen attached on the proceeds of that policy 
recorered from the underwriters } and as that Hen exceed- 
ed the plaintilTs demand, the defendants as fervants of 
Atherton znA AJtley were entitled to retain the whole in 
this a^ion. 

Pollea to the Defendants (a). 


Vide D*leetf SttJdartf j Term Ref. 2,6. and IBUert t« Certer, 
a. 747 * 



Kenebel again/i Scraftomt and Others. 


dt. by arili pro< *^1118 was an iflTue direfled by the Court of Chancery 
to try whether the veal eftates of Janus Brad/baw 
wS? iVdi*-** were well devifed by his will dated aSth Jan. 1 795. 

J?id'‘?a«uwr J* *•* Sittings after 

^OMlin^ee^be Trinity term a verdid; was found for the plaintifll^ 
^Me^diid'tL ^he opinion of this Court on the above queftion. 

ta B., toraife J. B. Pierfon by will duly executed and attelled, dated 
a^gft^ 28th January 1795, after direQing payment of his debts, 
' devifed as follows: ** As to all my freehold, copyHold*, 

cStote over to ft! perfonal eftates of which I am pofleffed or enti- 

deceafe, my copyhold eftate in 
watdihemayied the manor of Kennington having been by me furren- 

M. and had feve- o . 

ni cWdMi^by dcred or intended fe to be to the ufe of this my will, 
iuch fttbfeqaent I give devife and bequeath the famoito M. Serofion^ to have 
^dit*did*Mt and to hold the fame real and perfonal eftates, &c. to the 
STob^a'bi*- fsHd M. S, his heirs, 8rc. upon the feveral ufes, trufts, &c. 
!^nTmr i * Tr”-H hereinafter mentioned, (via.) I give all my perfonal eftate 

ST** whertiar whatfoever and wherefoever, &c. to* my dearly beloved 

Aub implied rerocadoM may be rebutted by evidence of Farol declarationt of die teSetet aiads 
^Aer the eventa that he meant bis will to ftend i 


idarg 
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JUmry Ann Smpjon, one of the daughters of y. SimpfoUi 
&c. for her foie ufe and benefit for ever ; and I will that 
out of the rents* See. of- my faid freehold and copyhold 
eftates or by mortgage. See. my faid truftee M. S, Ihall 
pay unto the faid M, A. Simpfin an annuity of 150/. for 
her life. And in cafe 1 Jball have any child or children hy 
her who (hall be living at my deceafe, then I order that 
my faid truftee out of the rents and profits of my faid 
freehold and copyhold eftates, or by mortage. Sec. do pay 
for the maintenance and education of each fuch child 60/. 
pntil their refpe£f ive age or ages of a i years ; and on that 
event happening, I order my faid truftee to levy and raife 
3000/., and pay the fame unto and amongft my faid chil* 
dren by M, A. Simpfon^ (hare and (hare alike ; and if but 
one fuch child, the whole of the faid 3000/. to be paid to 
fuch furviving or only child, his executors, See. And as 
to all and (ingujar my faid freehold and copyhold eftates, 
&c. (fubjefk to the annuities and payments aforefaid, and 
alfo fubje£b to th; legacy of tool, hereinafter mentioned) 
I give devife and'bequeath the fame to the ufe of my fs« 
ther y. B. Pierfon, my half brother by blood V". Pierfon, 
hay half brother by blood A. Pierfont and my half (ifter by 
blood W, J^ierfon, their feveral and refpe£live heirs, &c« 
in equal (hares, to have and to hold the fame to them and 
their heirs. See. for ever as tenants in common and not as 
joint tenants. I give and bequeath to my faid truftee and 
executor M» S. the faid 100/. See. (Then follows a power 
to him to retain for bis charges in executing the truft^ 
See. of the will.) And as to all the reft and refidue of my 
real and perfonal eftates not before fpecifically devifed, I 
give devife and bequeath the fame to the faid M, S. his 
|aein, See* upon the feveral trufts, Sec. and for the feveral 

ttfesji 
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ttfesy See. and charged as before mentioned; and then he 
conftitttted the faid A/. S. foie executor, &c« 

The teftator on the 29th of Auguji 1 795 intermarried 
with the faid Mary Ann Simeon in the will mentioned 
(now yenningSf one of the defendants)* After their mar-, 
riage he had three children by her, riz. the defendants 
M. Pterfin, W. Pierfonf and A. M. Pierfon^ who was bom 
fix months after (|he teftator*s death, and fince deceafed. 
At the time of making his will, the teftator had one male 
child living by M. A. Sitnpfon^ who died on the 9th of 
Junt 1795, before the marriage. On the 19th of 
1 798 the teftator died without altering or exprefsly revo- 
Idng his will, leaving the defendant M. A. Pierfon his wi- 
dow, now yenningSf and the defendants M. Pierjbn and 
IP*. Pierfon^ his two children him fujrviving ; and which 
children, together with their deceafed fifter. A, M, Pier* 
Jon, upon her birth became and were co-heirefles at law,^ 
and alfo the cuftomary heir of the faid teftator as to the 
copyhold eftate of the faid teftator in tl^ faid , manor of 
Kemmgton, in the will mentioned, and* which was dulp 
furrendered to the ufes of the will.^ About five months 
before the teftator 's death, in a converfatioa with his wife' 
in the prefence and hearing of Jofeph Sin^fin her father,, 
upon her requeuing him to alter her maiden name as it 
then ftood in his will to her then married name of Pitrjtn, 
the teftator UoAitvoas mtof anycenfequence^t forthathehad 
eonfultid a profeJlional gentleman, who told him. that the nttUl 
at it then fiood war a good andjufficieni voill t o"d eljerved , 
he had thereby amply provided for her. and her clnldreu. And 
a Ihort time before his death, in another converfiuion in 
die prefence aad hearing of Edward Toung, relative to the 
teftator’s late folicitor’s bill of cofts, wherein was charged 

five 
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five guineas for making his will, he the tcftator obferved 
that ke thought ii a very exorbitant charge \ for that he him^ 
felf copied the will. The will and duplicate thereof aite in 
the teftator’s own hand-writing. The teftator at the time 
ftp his death was indebted to divers perfons as well bj 
fimple contrail as otherwife to a very conCderable 
amount, and which debts are yet due and unpaid. The 
teftator died feifed of no freehold eftate, but was at %he 
time of making his faid wifi, and alfo at his deceafe feifed 
as of fee at the will of the lord, according to the cuftom 
fif the manor of Kenniagton, of the copyhold eftate in the 
will mentioned, hoiden of the manor, of a confiderable 
annual value. The teftator's perfonal property being fmall 
and very infufficient for the payment of his debts, which 
were of great amount, the plaintiff a creditor filed his bill 
in the Court of Chancery on behalf of himfelf and the 
„ other creditors ftf the teftator againft AI. S. the executor 
and the other parties claiming intereft in the real and co* 
pyhald eftates devifed by the will under the difpofition 
thereby for the ufiial accounts and adminiftration of the 
perfonal aflets toward! difcharge of the teftator’s debts, 
and to have the deficiency raifed by fale or mortgage of 
the. real and copyhold eftates tinder the charge made by 
the will for that purpofe. The cafe was argued in Eqfter 
term laft. 


I Sob* 


KfiNRBKfc 

digmimfl 

ScraftoKb 


Barrow for the plaintiff. The will had all the proper 
Yequifites of fuch an inftrument to pafs real eftate, and 
none of thofe things happened after the execution of it, 
which the ftatute of ^auds (a) points out as the only means 
by which fuch a will fhall be revoked. Adnutting how- 
,cvcr that by the authorities marrisge and the birth of a 


(<i) 29 Cara 2 . Ca I* /• 6i 


child 
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child amount to an implied revocation ; {till that can onl/ 
be where there is nothing to rebut that implication, as 
thefe is in this cafe. In Doe v. Lancajbire (a). Lord 
Kenyon afligned as a reafon why marriage and the fubfe- 
quent birth of a child amounts to a revocation, becaufe it 
is a tacit condition annexed to the will itfelf at the time of mo^ 
ling itf that the party does not then intend that it (hould 
taUe effe£l if there (hould be a total change in the fituation 
of his family. Under fuch circumftances it is more rea* 
fonable to prefume that he never meant the will to take ef« 
fe£l at all than that his wife and children Ihbuld be wholly 
unprovided for : but that reafon cannot apply where the 
teftator forefaw- the exiftence of thefe relations and pro- 
vided for them accordingly. Here are befides other cir- 
cumftances which very much outweigh the prefumption of 
an implied intention in the teftator to revoke j and this in- 
tention being implied ffom matter of fa A- collateral to the 
inftrument itfelf, may well be rebutted by other fa£ls de- 
noting a contrary intention. As in B-'ady v. Culht (^), 
Lord Mansfield faid ** that he v^s clear that this pre- 
** fumption, like all others, might be rebutted by every 
« fort of evidence.** He then adverted to the two cod- 
verfations of the teftator fubfequent to his marriage and 


((«) 5 Tgrm llffo 49. 58. 

{h) Dovgl. 31. 39. In Mr. Juflice note of his own opinion In 

this cafcp which 1 have in MS. he fays, That paiol evidence was always 
admiinble to rebut, though never to raife mu equity. And fo it was holden 
by this Court in the cafe ncnt'ipned of G§oJrigkt 4 % Ihdga v. CUng^ 
fiM (i), and Lahd v. Latte. That if the fubfequenc written papers and 
the parol evidence in this cafe were received, which he thought they nuft 
** be, at was perfectly dear auid fo admitted, that there was no intention an 
the telUtor to revoke hia will, and confequenily on the whole no ground 
« for the Court to imply it.** 


(i2 % This is the csle csfled Regers ToXpag/dd, in the printed reports 
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the birth of children, in which he recognifed his will : and 1802. 
relied on another circumllance, namely, the provifion for 
payment of debts by charging the real eftate, which would ^ 
be defeated by fetting afide the will, the perfonalty not 
being fufficient for that purpofe. The qiieftion will be 
whether natural lore and affe£tion for a wife and children 
or the juftice due to creditors be the more weighty and 
worthy confideration. This circumftance has not occer* 
red to be confidered in the prior cafes of implied revoca« 
tions of this fort ; and though natural love and afFe£iion 
b: a fulEcient confideration in law, yet at lead it is vo- 
luntary, and not to be preferred to creditors who are pur- 
chafers for a valuable confideration. And here there is 
lefs reafon for prefuming an intention in the tedator 
either co-exident with or fubfequent to the time of ma*. 
king his will, that the jud provifion for his creditors 
fiiould be annulled by the fubfequent marriage and birth 
of children whom he had by the fame iadrument provided 
for. 


R, Smith contra. Itis admitted that a fubfequent mar- 
nag^ and the birth of a child amount in law to a revoca- 
tion of a prjor will, whether fuch revocation be founded 
on a prefumed alteration of intention in the tedator, or 
on a tacit condition annexed to the will at the time of 
maldng it, as was faid in Doe v. Lancq/hire (o). Two 
quedions then arife, t Whether any circumdances exift 
in this cafe to rebut the prefumption of an intention to 
revoke ? 2, Whether fuch extrinfic circumdances as are 
mentioned can be received in evidence at all ? i. The 
provifion in the will for the fame perfon who was after- 
wards his wife, and the children whom he m^t after- 


(«) 5 Term Xef, jf, 
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53« 

1802. 


Khnsbic. 

SCRAFTOff* 


CASES IM TRINiTY TERM 

wards accidentally have by her> cannot do away the eiFe£t; 
of the tacit condition of revocation annexed by law to 
his fublequent marriage^ and the birdi of a legitimate 
child i becaufe at the time of making the will he did not 
contemplate the obje^s in-the legal relation in which 
afterwards Hood to him. Voet. PandeSl. lib.^%. tit. 2. 
f. 2 . Suppofe one by will made immediate proviGon for 
feyeraly at that time mod nearly connedled with him* 
and by a remote limilation alfo provided for* a feme and 
fuch children as (he might have, and he afterwards mar« 
tied her , the poGibility of fuch proviGon would not fatisfy 
the profuiuption or tacit condition of law, that his will 
ihould be revoked. BeGdes, it is clear that the children 
intended by him in his will were natural children, and 
the law will not take cognizance of thufe as of legitimate 
children. BaGards are excluded from fucceGion. The 
law will not raife an ufe in favour of them under a cove- 
nant to ftand feifed to ufes (a). Courts of equity, pro- 
ceeding on the fame diGintlion, will /’upply the want of 
a furrender of a copyhold to make good a defeftive will 
or conveyance in favour of a legitimate, but not of a 
natural child {b). So a child born before marriage Was 
lioldcn (c) not entitled to (hare with other children born 
after the marriage of the fame parents, under a devife to 
cldldren gener<dly. Next, the charge on the real eftate 
for payment of debts can make no diGerence : for‘ the 
queftion is not, what the teGator intended or ought to 
have intended, or what hardfliip or injuftice may acci- 
dentally be worked in a particular cafe ; but the revoca- 

(d) tf'erfelyU ciCi, Dy. 374. s Aadtr. 79, S. C. and other cafes col« 
tested by Mr, Hargrave in a note to Co, Litt^ 123. 

{b) FurJJker t. 1 £y. G0/. Mr, 122, fCCOgfuRed Ifi TtJor r* 

fon^ ^ rirx. 5S2« 

(f) Cartwighi v. 5 rir/. Jun# 530. 

lion 
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tion is a confequence of law, operating upon the events 
which have happened ; upon the prefumption that no 
man would leave his wife and children without providon. 
But confidering the revocation on the ground of intention^ 
thp inclination to provide for creditors is not fo (Irong as 
for children. Beiides, it does not follow that though a 
man intended to revoke his will, he thereby determined 
not to pay his debts } for he might intent^ to do that in 
his lifetime, or by another will. At any rate this would 
only apply to fimple contradk creditors, who may be con- 
fidercd as guilty of laches in not recovering their debts, 
or getting fecurity for them. He alfo adverted to the 
evidence of intent, to be colle£l:ed from the particular 
declarations, on which he commented } and obferved that 
it might be as well contended to be fuiFicient if the teila- 
tor had left a written paper unatteiled, exprelTing that he 
had originally m^e his will, without adverting to his 
/ubfequcnt marriage, &c. which vi^ould revoke it; but 
that having found ^hat the proviilons contained in it were 
equally convenient *to his then altered ftate, . he thereby 
declared that his will flipuld be revived as applicable to 
fudh Aate. But that would dire^ly militate againll the 
letter of the ftatute of frauds and the recvived condruc- 
tion of it. adly. This being the cafe of a revocation by 
prefumption of law cannot be rebutted by evidence of a 
particular intent "that 'the will Ihould Hand. Many cafes 
of implied revocations mud happen, which cannot go 
upon the ground of a fubfequwit iniention in the tedator 
td revoke ; as where the pregnancy of the wife is un« 
known to the hufband before his death : or if known, 
and the intention to revoke then attaching, and continu* 
ing to his death, the will could' not be fet up again by a' 
mifcaniage fubfequent to the hufband’a death. Thefe 
Voi,. n. * P P implied 
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Implied revocations then can only (land confidently with 
the (latute of frauds, on the ground dated in Hoe v. Latt- 
Cit/htref namely, of a tacit condition annexed to the will 
at the time of its execution, and not on the prefuipption 
of a fubfequent intention to revoke, which might wkh 
more reafon be rebutted by evidence of a contrary inten- 
tion. Putting the* do^rine of fuch implied revocations 
on the ground af fu.ch tacit condition prefutned by law 
gets rid of much of the difficulty arifing upon the datute 
of frauds ; becaufe.- the fa£ls of marriage and the birth of 
a child being notc<rious, cannot be fabricated by means^f 
frauds and perjuries, which the datute meant to guard 
againd : but all thefe mifchiefs will be let in again if 
recourfc can hti had to evidence of declarations in order 
to rebut the legal prefumption. The mere exidence of 
the will does not aid the prefumption arifing froni fuch 
converfations ; otherwife it would be evidence of a re- 
publication, which it Is not {a ) ; though that would be a 
lefs dangerous innovation on the principle of the datute 
of frauds. In fevr.Tal cafes the opinions have flu£luated 
whether parol evi dence may be admitted to rebut an im- 
plied revocation i. Lord C. J. Eyre in Goodtitfe v. Otway {b) 
thought they nrdght j but Lord Alvatdeyf when Mader of 
the Rolls, thought otherwife in Gibbons v. Gaunt (r), and 
fo did the Laord Chancellor in this very caufe (d). It is 
true that in the report of Eugg v. Lugg in Lord Raymond {e)^ 

fuch evidence is faid to be adnfilfible, but no notice is 

• 

{a) referred to ji. htrUy and VtrMtt and the cafes thc;e cited (Com. 
JLtp* 381. and oiher book:;) ai eftab'iiihing this agVinO: Ha l v. Durck^ 
a Vtr%» 3A9 and other cafes where parol dcc^ratioi^s i^cciyed as evi« 
iencs of republicitlon. 

(A) s iLBlfic 5*2. (e) 4/''/ jufi. 848, 

(«) (0 I Ld, Raj. 


taken 
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taken of that in the report of the fame cafe in Salkeld{a). 
And at any rate it was extrajudicial ; for the will was 
ultimately revoked. The only exprefs authority, there- 
fore, for the reception of fuch evidence, is that of Brndy 
V. CuUtt (k)f which has been fince qucdioned in. the in- 
ftances before mentioned : and there was another decilive 
ground for that determination, independent of the adniif^ 
Ability of this fort of evidence, namely, that the will, if 
revoked, was fet up again by the fqbfequCnt codicil pr^ 
perly executed, which referted to it. 

BarroiVt in reply, urged that either the cafe was alto- 
gether within or befide the (latute of frauds : if within it, 
the will mud Hand good, not being revoked by any of 
the means therein pointed out. If'beddc it, and implied 
revocations were to be admitted upon evidence of fa£ls 
dehors the will, by the fame rule counter evidence was 
hdmiirible to rebut fuch implication. That this had beeii 
exprefsly decided in fome cafes, and~ never judicially de- 
termined otherwifii That here the children being legi- 
timate, it was unnecelfary to enter into any legal reafon- 
ing upon the diiference between thofe and illegitimate 

children j and that in Brady v. Cuhitt Lord Mansfield put 

\ 

this very cafe of a proviflon by wdll for children luhtn he 
Jbould have any, and concluded that a fubfequent marriage 
and birth of children would not be a revocation of fuch 
a will. 

^ Curia advifare vult. 

• 

Lord Ej-LEnborough C. J. now delivered the judg- 
ment of the Court. After ftating the cafe, and the 6th 
feflion of the llatute of frauds (29 Car. 2. r>3<) which 

(a) Sdli. 59a. (*) D»ug!. 31, 
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ena£\s that ** no devifc in writing of kinds, &c. nor an j 
“ claufe thereof, fliall at any time after, &c. be revo- 
cable otherwife than by feme other will or codicil in 
** writing, or other writing declaring the fame, or by 
** burning, cancelling, tearing, or obliterating the fame 
** by the tellator himfelf, or in his prefence, and by his 
** dire£tion$ and eonfent,” See . — He proceeded thus : 

»The diiliculty of reconciling the doftrine of implied or 
prefumptive revocations of a will of lands with the ex> 
prefs provilions of that fe£tion was originally very con- 
fiderable. This point, however, namely, that fuch Re- 
vocations are not excluded by the flatute of frauds, has 
been conlidered as fettled ever Gnce the cafe of Chrijlopher 
■ V. Chrijlopher^ in the Exchequer in 1771 *, by which revo- 
cations of wills, (implied not only from contradi£lory 
a£ls inconfillent with the exiftence of the will and its 
operation upon the property devifed, as^feoffments made, 
or recoveries fuffered, of the lands devifed, though to 
the fame ufes as before ; and bargain and fale, though 
without enrollment,) have been fuftained: but revoca- 
tions have been alfo holdcn to be ncceffarily implied or 
prefumed from fo material a change in the circumftances 
of the teftator as is cccafioned by fubfequent marriage and 
the birth of a child. The doclrine of implied revocations, 
originally borrowed from the civil law, and applied to 
bequefts of pcrfoaal eftate, (as in the cale of Overbury v, 
Overbury^ 2 Show. 242., and 'Ltigg' y. I.uggt l Lord 
Jiaym. 44 1., and Salk. 592.) has been lince denied in 
fome degree by the Court of Common Fleas in Driver v. 
Standringy 2 IVilf. 90. and much doubted by Lord Hard^ 
viicke in Par/sns v. Lanoe^ \ Vef. \^i. in its application to 
devifes of land. That it is however applicable to devifes 
of land has been fo folemnly fettled upon argument in the 
15 cafo 
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cafe already mencioncd of Chrijlopher v. Chriftopher in the 
Exchequer in 1771, and has been fince fo frequently re- 
cognized in difTerent courts at various times ; as for in- 
fiance at the Cockpit in &pragg v. &tone in 1773 » in the 
King* Bench in the cafes of Brady v. Cubit^ DovgL 31. 
aftJ of Doe V. Ldricajhirey 5 Term Rep. 49-; and upon many 
other occafions ; th.it it niuft now be confidered as a gene- 
ral propufiiion of law, that marriage and the birth of a 
child, ivitJ.Qut pronf 'iftcn tnade for the^hje^f of thefc relations ^ 
of theinftlves operate a revocation of a will of lands. The 
dojflrine of implied or prefumptive revocations feems to 
(land upon a better foundaiion of rcafoa as it is put by 
Lord Kenyon in Doe v. I.nncafiye^ 5 Term Rep. 58. name- 
ly, as being a tacit condition annexed to the v/ill when 
made, that it llnndd not take eflc<St if llicre fliould be a 
tc.)tal change in the fitaation of the teflator^s family;** 
than on the ground of any prefumed alteration of inten- 
tion ; whi. h of ir.teruion (hould feem in legal 

rtafoniiig not veny materia!, unkfs it be confidcred as fuf- 
hci*^nt to found J prefumption in fa£l, that an a£lual 
revocation h.js followed thereupon. But- upon wliat- 
cyer.groundc tliis iu!c of revocation may be fuppofed 
to flaiid, it is on all hands allowed to apply, (and 
upon this fuhjec.l particularly after what w\js faid by 
I*ord Ma'^sfeid in Jinidy v. Cubits DcugL 39.) otdy 
in cafes where^ the wife atul children, the new obje£ls 
of duty, are wholly unprovided for, and where there 
is an entire difpofition of the w'hole eftate to their 
exclufion and prejudice. This however cannot bq faid to 
be the cafe where the fame perfons, who after the making 
of the will (land in the legal relation of wife and children, 
were before fpecifically contemplated and provided for by 
the teftator, though under adiflTertnt character and deno- 
mination. There is not therefore in this cafe that total 
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change In the fltuatlon of the family, anil that total dcftU 
tution of provifion for thofe who ought to be the obje£Ia 
of the teftator’s care and protection (although the provi- 
fion be made for them under a different cHaraCter), which 
can vacate the will on the ground of a fuppofed tacit con<r 
dition that it Ihould be void upon a total change in the fltu- 
ation of the teftator’s family, and a total want of provifian 
for the family fo newly circumltanced } or upon the ground 
of a prefumed intention to revoke, according to any rules 
of law hitherto recognized on this fubjeCt. Indeed it is 
not very eafy to comprehend the lega^l effect of an intention 
to revoke unlefs manifeffcd and carried into execution by 
fame a£t in pais. It is certainly true that the law is not 
as favourable to baffards not in efle, as It is to legitimate 
children. In a variety of cafes it will not raife an ufc in 
their favour, in confideration of blood, upon a covenant 
to (land feifed to ufes : nor will the want of a furrender of 
copyhold to the ufe of a will be fupplied in favour of a 
natural child : nor can fuch child properly take by the 
defeription of 'Jpte, And in other cafes alfo from iincer* 
tainty in the terms of defoription of and reference to its 
pa rentSj a baftard is preveuted from taking at all.' As 
however in this cafe the children were, at the time when 
the will fpeaks, viz, at the death of the teftator, born and 
legitimate, no quclUon of defective deferiptioni arlfing out 
of the words, “ in cafe IJIjall have any child or children by 
htry* can be made. Nor was ^he policy of the law re- 
fpv£ling marriage eventually contravtmed in this cafe, 
(upon which point the cafe in Cro. Elivi. 510. proceeds^; 
inafmuch as the children who now claim under the will 
werr not unborn b.i(lartls, but boriv and legitimate at the 
death tjf tin itO ir. r. Aitcr uh.;t h s been fiid already, 
and that rlu' will in qM-Oion is not under clicfe ciirum- 
racau d, vi\ ihc gtouuvl of any tacit coud:Uon 
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nexed to the will at the time of its making, nor on the 
ground of any intention to revoke to be pre fumed in fa> 
vour of a wife and child or children unprovided for, (the 
fa£l upon which fuch piefumption could be formed not 
exifting in the ptefent cafe) ; it becomes unneceflary to 
conlider, whether the revocation generally holden to arife 
from fubfequent marriage and the birth of a child, without 
provifion made for the obje£ls of thefe relations, can be 
rebutted by parol declarations in favour of the will. It is 
enough t6 fay that if a revocation, which would otheAvife 
be implied, can be fo rebutted, it is fo rebutted in the pre~ 
, fent indance . for it is dated that about five months before 
the tedator's death in a converfation with his wife in the 
prefence and hearing of Jofepb Simpfon her father, upon 
her requeding him, (the tedator,) to alter her maiden 
name as it then dood in his will to her then married name 
of Pierfony he faid, that it was not nf any conjequettee ; for 
that he had consulted a profejfioual gentlemaHy who had told 
iitn that the will as it then food was a good and ffficient 
willy and cbjervtd that he had thereby amply provided for her 
and her children Upon the’wholc th'erefore if there be 
any quedion which at this time of day can be agitated 
• Mvith effe£l, whether implied revocations of wills of land 
can be allowed at all confidently with the datute of frauds, 
our decifion leaves even that quedion untouched ; inaf- 
much as we fudain the will as yet in force and unreveked 
by any implication whatfoever. Neither does our decifion 
clafh with the doftritie of a tacit condition annexed to the 
will, viz. that it (hould be void in the event of a marriage 
and children without provifton; inafmuch as that condition, 
viz. of marriage and of the birth of children unprovided 
for, has not taken effe£l in this indance. And the quef . 
tion, how far implied revocations arc competent to L.; t 
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butted by the parol 'declarations of the teftator, is alfolefc 
untouched for the reafon before given li Therefore with- 
out impugning any one decifion upon the fubje£l, and in 
conformity with them all, upon whatever various grounds 
they may have proceeded, we feel ourfelves warranted in 
confidering this will, made in favour of thofe who at tl^e, 
time of the tellator’s death had become his wife and chil- 
dren, as in full forc$ and not revoked under the circumr 
ilances Hated in this cafe. 

* < PoHea to the>PlaintiiF. 


Saiurday^ 
July 3d. 


Barclay agatnjl CousinsI’ 


The profits of a 
cargo einploycd 
jn trade on tlie 
co.if! of j^tfriea 
arcr ,m infurablc 
latcrcAs 


was an a£lion on a policy of infurance, dated the 
.27 th Augf^ i799> ^<^d elFcf^ed by the plaintiff as 
agent for ami on account of one Richard Wells on the (hip 
Jonaht at and from Uarbadoes to the coaft of Africa^ dur- 
ing her flay and trade there, and at and from thence back 
to heliport or ports of difcliarge in the IVeJl Indies at a 
premium of 25 guineas per cent, with various returns for 
convoy. The policy wa^i declared to be oteprojits valued at 
200c/., and was uivdcrwriiten by the defendant. The 
declaration contained averments that the (hip failed upon 
the voyage xnfured with a cargo of goods and merchan- 
dizes on board ; and that the faid Richard Udells was in^ 
icrcjled in the profits to arife and be made from the fate and 
difp'jfal of the faid cargo of goods and merchandises to the 
amount iiifured} and ilated a total lofs by capture. The 
defendant pleaded the general ilTue, and paid the premium 
into Court. At the trial before Lord Kenyon at the fit- 
tings at Guildhall after laft Trinity term, a verdif): was 
found for the plaintitTfor 221/. 5/^ fubje£t to the opinion 
of this Court on the following cafe* 


la 
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In February 1 799 Richard Wells fliipped a cargo of goods 
on his own account on board his own (hip the Jonah at 
RarbadoeSf to be carried on a trading voyage to the coaft: 
of Africa, The invoice value of the fliip and cargo was 
about 5880/. In April 1799 the plaintiff received an or- 
dej /rom Mr. Wells to infure 60001. on this fliip and 
cargo } in confequence whereof he effc£fed an infurance 
to the amount of 847c/. to cover the fum of Coool, 
ordered and the premiums of infurance ^hereon ; whirii 
infurance was declared to be on tlufihip ai)d cargo at and 
from Barbadoes to. the coaft of Africa^ during her ftay and 
trade there, auu at and from thence back to her port or 
ports of difeharge in the Wfl Indies. On the 13th of 
Augujl following the plaintifl' received a letter from Mr. 
Wells direfling the infurance in queftion, which was 
thereupon accordingly cffefled. The f.iid fltip failed from 
Barbadoes on the 29th of Alarch 1799 upon the voyage 
infured, and arrived at Cape Mount her port of difeharge 
fn ^yrica on the 2 1 (I of July following ; and thereupon the 
agents of the aiTur^d began to unload and fell her cargo, 
and with part ofthfe produce thereof purchafed 30 (laves ; 
anJ on the 28th of Augujl following (he was captured 
by* three French frigates, bat was afterwards given up to 
one George Hewitt for the purpofe of conveying Englijb 
prifouers to a Britijb port, and arrived at Sierra Leone on 
the 6th of September^ together with the fiid thirty (laves, 
and the remainder of her cargo, and a number of Engli/b 
prifoners $ but was foots after deferted by the faid George 
Hewitt and part of her crew }• and her original captain re- 
fufing to take the charge of her. Captain Gray the then 
a£ling governor of that fettlement gave the command 
thereof to one Walter *Stottf who accordingly took poffef- 
fion thereof. That by the dired^ion of the faid Walter 
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Stott the 30 Haves weie unfliipped and fent to Banee J/land, 
where they were afterwards fold, and the remainder of the 
cargo was landed and fold at Sierra Leone^ and produced 
the fum of 46/. 6 s. 6 d. That the faid brig afterwards 
departed for Barbados} with prifoners on board, where (he 
arrived, and where the Court of Admiralty adjudged^to 
the faid Walter Stott and the then crew of the faid 
brig one full eighth part of the net proceeds thereof, 
and of the cat go on board her at the time (he was 
taken polTellion of as aforefaid. The queftion for the 
opinion of the Court is, whether the plaintiflT is entitled 
to recover. * 


This cafe was very fully argued (irft in Eqfter term 
41 Geo. 3. by B. Warren for the plaintid^ and Giles for 
the defendant ; and again in la(t Eo^er term by Park for 
the plaintiflT, and Adam for the defendant ; but as the 
principal arguments and authorities were noticed by the 
Court in their judgment, which they took time to condder 
of till this term, it is uiinecefiary to ({[ate them in another 
form. 

« 

Lawrence J. (in the abfence of Grofe J. who was in- 
difpofed) now delivered the opinions of Grofi and Le Blanc 
JuHices, and his own. 

The cafe (tales that the infured (hipped on board the 
Ihip Jonah a cargo of goods to be carried on a trading- 
voyage s fo that it appears that'he had an interelt in the 
profits to arife from a cargo which was liable to be affected 
by the perils infured againft. And the quefiion is, if on 
an infurance made on the profits (o arife from fuch cargo 
tire plaintiff can recover ? As infurance is^a contract of 
indemnity it cannot be faid to be extended beyond what 

the 
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llie defign of fuch fpecies of contra^ will embrace, if it 
be applied to prote£l men from thofe lolTes and difadvan* 
tages , which but for the perils infured againll the alTured 
would not luffer : and in every maritime adventure the 
adveAturer is liable to be deprived not only of the thing 
immediately fubje£led to the perils infured againfl:, but 
alfo of the advantages to arife from the arrival of thofe 
things at their deHined port. If they do not arrive, his 
lofs in fuch cafe is not merely thaj of Ifis goods or otfier 
things expofcd to the perils of navigation^ but of the be* 
nelits which, were his money employed in an undertaking 
not fubje£l to the perils, he might obtain without more 
rilk than the capital itfelf would be liable to : and if when 
the capital is fubje£t to the rilks of maritime commerce it 
be allowable for the merchant to protc£l that by infuring 
it, why may he not proted^ thofe advantages he is in dan<* 
ger of loling by their being fubjefled to the fame rifles } 
' It is .furely not an improper encouragement of trade to 
provide that merchants in cafe of adverfe fortune Ihould 
not bnly not lofi the principal adventure, but that that 
principal fltould not in confrquence of fuch bad fortune 
be totally unproduflive } and that men of fmali fortunes 
ihould be encouraged to eng<ge in commerce by their 
having the means of prefi-rving their capitals entire, which 
would continually be leflcued by the ordinary expences of 
living, if there, were no means of replacing!; that exp.*ndi» 
ture in cafe tire returns of their adventures ihould fail. 
W'^hcre a capital is employed fui-j;.cl to fuch lilks, in cafe 
of lofs the party is a fuH'crtr by not h.iVtt.g uh; .; hi* money 
in a way, which might wiiit i moj.;i cerfriinty have made 
n return not only of,his» pr'or’p vl 'oai cf protit ; aiivl It is 
bpt playing wiili word-. ?o i -. duii oi caic (h.'rc i;. u» 
jefs bwcaufc there is no polfciiioi;, arid that it is our > 
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appointment. Foreign writers upon infurancey whole 
doctrines form the greateft part of our law on this fubje£l, 
certainly do not treat of infurance on proHts as a matter 
inconddent with the true nature and dedgn of fuch a 
contract } and where it is fpoken of by them as a fpecies 
of infurance which cannot be made, this latter do£kr*ine 
will be found to be referable to the poHtive inditutions of 

different nations, who have thought it wife to prohibit it. 

\ 

Raccujf an jurid, inquiring how goods that are loft 

are to be valued, has in hisNtftabilia de AfTccurationibus, 
No. 3. this paffage ; ** didingue aut mercies fuerunt %di- 
matse pro certa quantitate tempore contractus afiecura- 
tionis, et tunc non fumus in dubia quia didla quantitas 
seftimata folvenda ed ; aut affecuratio fuit fada pro afpor» 
tandis mercibus falvis Romanty et tunc ajlimatio infpicenda 
5^ Rontte. Aut aflecuratio fuit faCta Jimpliciter^ dc fol- 
vendo sedimationem feu valorem mercium, in cafu peri* 
cull, fi navis perierit, & tunc infpici debel tempus obliga- 
tionis, & prout tunc valebant, debet fieri sedimatio, et Jic 
damnum quod aifecuratus patitur in amiffione rei,' non 
lucrum faciendum condderatur.’* And for this he cites 
Santerna a Portugue/e lawyer de Affecurationibus, part the 
3d, num. 40 and 41. in which book there is a long dif- 
quidtion to fhew that in this latter cafe the profit on the 
goods is not to be paid, but only the value at the time of 
the infurance. So that it feems the infurance of profits 
is fo far from being inconfident with the nature of infur- 
ance, that e contra Santerna thinks it necedTary to ihew by 

I* 

argument that the prodt is not to be conddered in all 
cafes i and that where the affurance is made JimplicUer 
then lucrum non fpeflatur. And Stracca another Italian 
lawyer agrees with Santerna in his Glofs, No. 6 . In 
Frame fuch afflurances were unlawful $ but that depends 

according 
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according to Valin on the ordinance of the marine, which 
alfo forbids infurance upon freight : and the reafon given 
by Valin for making thofe ordinances with refpefi; to the 
one and the ocher is the fame. So in Holland it appears 
from BynkerJhoeVs Quaedlones Juris Privati, book 4. c. 5. 
that fuch infurances cannot be legally made there ; but 
that is by the pofltive laws of that cousttry ; notwithftand* 
ing which the prafilce has fo generally obtained to in^re 

expefied profit?, as that in a cafe, he there Hates, the 

»> 

majority of the Judges of the Court, where the queftion 
ajofe, dotevmirted in favour of the allured ; and thofe who 
oppofed that dccificn relied their opinions on the politivc 
laws of the country, and not on fuch contrafls being con- 
trary to the nature of infurance. In this country there is 
no law forbidding fuch infurance, uulefs it could be Ihewn 
that the iiifurcr had no inturcH in the prolits, or that from 
its nature it mull be a mere wager, fo as to bring the cafe 
within the Hat. ly Gee. 2. And that they are not cond- 
dered as contrafls inconfirccnt with the general nature of 
infurance is provt'd by the inftance put of an infurance on 
freight ; which, as was^very truly argued at the bar, differs 
dnly from the cafe now before us in the fame degree as a 
return of capital veHed in (hipping differs from a return 
of capital vefied in merchandize ; and by the cafes of 
Grant and Parkhtfony in Manjbally 1 1 1 . and Park. zdy. 
which was an infurance on the profits of a cargo of mo- 
lades y and the cafe ai.,.Henriehfon and Walker y and Hen» 
rickfon and Margtt/ony Mich^ '^11^ (^}* The authority of 

Grant 


S4F 

1802. 


Barclay 

CoVllNto 


(tf) Mr. Juftice Lawr^ce read the following note of that cafe at the 
time. 

Hmriekfoi v. Marggtfin^^nd the fame againft H^alker* Thefe were two 
aftiont on the fame policy againft two difterent onderwriteris It was a policy 
•f fafiiraiice at and from BQurdtauK to Hmbtwgh w imaginary The 

declaration 
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Grant and Pariinfan as applied to this cafe has been aft* 
tempted to be gotten rid of by obferving that the thing 
infured there was the profits of a fpecific cargo ; bat in 
that refpecl the two cafes do not differ : for this is an in- 
furance on a fpecific cargo ; and we have no grouhd to 
fay that the profits of a cargo to be exchanged in the 
African trade* from which exchange the profits will arife, 
are not* to ufe the exprefiton of Lord Mansfield in Grant 


declaration ftated the policy \i^x\iDtctmhir 1775 on xYitfhipl'Umas of Bremen 
on indigo valued at 9600/., under which policy was a memorandums viz. the 
following is on imaginary at 3-}' per cent., and In cafe of lofs to pay with- 
out further proof of Intereft than this policy. The plaintIO:* averred that the 
Ihip was not a (hip belonging to hU Majefty or any of his fubjeds ; and that the 
imaginary profit mentioned in the faid memorandum was and Is underftood and 
meant, ta he the profit which the faid cargo of indigo would produce upon the Jale 
thereof at Hamburgh^ if the fame Jbould arrive there in fafety* That the de- 
fendant became an afTurer of aooA on the faid Imaginary profit; that the 
cargo of indigo was on board to the value infured } and that the plaintiff wins 
interred in the cargo of indigo and the imaginary profit thereof s and that the 
Ihip and cargo were on the voyage loft by perils of the fea j and the cargo and 
all profit thereof wholly loft to the plaint ! m 

The caufe was tried at the Sittings after Trinity term 1776 axGuildhall be- 
fore Lord Mansfield t when a verdidi was found for the plaintiff. 

In Michaelmas term 1776 a motion was made for*anew trial. It appeared 
by the report, that the fhip was totally loft offScilly ; but that all the cargo 
except one barrel of indigo was faved and carried to JJamhurgh in another 
Ihip, at the expence of the underwriters. And the queftion made on the mo- 
tion for a new trial was, whether the ihip being loft, but the cargo carried to 
JJamhurgh in another flatp, the aiTured could recover as for a total lofs of the 
profits. But The Court held that there fhou^.d not be a new trial : that the 
underwriters were not at liberty to fend the cargo to Hamburgh at what time 
and in what Ihip they ple^fcd. Lord Mansfield faid, the meaning of the policy 
feems to be that the Ihip and cargo lhall arrive at the deftined port, and it on 
the pre fit of that particular Ihip and cargo : bat the market varies, and may de- 
pend on 24 hours fooner or later: fo that unlefs the very Hup and cargo arrive 
the profit may fall, and the infurance is loft* 

Rule difchargeiL 

and 
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and Parkin/otit pretty certain ; admitting for the fake of 
the argument, which it is not neceflary for us now to de- 
termine, that in fome mercantile adventures there may be 
fo much uncertainty as to the profits, as to make it not 
ppfiible to infure them without the policy being a wager- 
ing contra£t. This however we cannot prefume of the 
returns to be made from an adventure undertaken accord- 
ing to a long eftablilhed courfe of trade like that in quef- 
tion, in which numbers have been engaged to great advan- 
tage for a continued fucceflion of years* It has been 
ohjefted to thil fort of infurance that the fubje£t having 
no phyfical exifience cannot be infured. This objeftion 
would hold agaiiid infuting freight and bottomree and re- 
fpondentia interefi. Again, that the goods might be going 
to a lofing market, in which cafe the aflured would gain 
by the lofs of his goods : but if that were the cafe, it 
^ would be evidence on non aflumpfit, as it would prove 
either that the plaintiff was not damnified as to profit by 
the lofs of the gopds } or that at the time of the lofs, he 
had no intereft in* the thing infured. It was further ob« 
je£fed that there can ,be no average nor abandonment : 
But that obje£tion does not hold in the prefent cafe } for if 
there be only a partial lofs, the aifured will only be liable 
to pay for the expefted profits on the goods loft, and there 
may be an abandonment of the profits by abandoning the 
goods from whence the profits are to arife. And as to 
general average, there \KOuld be no difficulty in the cafe of 
a valued policy : and in thg cafe of an open policy tlie 
difficulty would be no greater than in afeertaining the 
damages in cafe of lofs i the impoflibility of doing which 
in every cafe will nob prove that an infurance can be made 
on profits in no cafe. A confiderable time has elapfed 
between the firft and fecond argument of this cafe in con- 
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fequence of a writ of error in the Exchequer«chamber iii 
another cafe, the decifion of which might have had weight 
in favour of the defendant had it been determined other- 
wife than it lias been. The grounds of that decifion wc 
ate not acquainted with, fo as to fay whether they will 
fupport this cafe ; but as that determination does not mi- 
lltate with the opinion Mr. J. Grofe, Mr. J. Le Blanc and 
1 have formed, and I may add that of Lord Kenyon on 
hearing the firft krgun\ent, we do not think it fit that we 
fliould longer delay the judgment of the Court. 

Poftea ito the Plaintiff. 




ScAMMELX. and Others again/i Wilkinson and 

Another. 


Frohtbitioii lies 
t» tbe Soiricual 
C«urt» if a fuit 
be iailitaced to 
•bCaia a gtntrml 
piobateof the 
evillof a woman 
aide during her 
mcrtttre» cho* 
mUk her huf- 
biifed'a confentt 
end though /he 
fmtmvgdnlmt 
lor he could not 

S r mj aflbnt of 
• eeahle her to 
aifiofe by any 
will made during 
riw coverture of 


plaintiffs declared in prohibition, and dated that 
the defendants Catharine Wilkinjbn aod yohn Bagwell 
inftituted a fuit in the Prerogative Court of the Archbifliop 
of Canterbury agaiiift Su/annah ScatnmeH and the other 
plaintiffs, being next of kin of Sarah Pearce^ for the pur- 
pofe of their (the defendants) brining into and leaving in 
the regiftry of the faid Prerogative Court the probate of 
the pretended laft will and teftament of the faid S. Pearce 
widow, deceafed, theretofore granted to the faid Catherine 
Wilhinfon (theretofore Catherine Pearce^ fpinller) j and the 
faid yohn Bagwell, the executors named in the faid pre- 


sn^hcar^uire tended will, undcT certain Ihnitatione thtittva fet forth} and 

after hie death, (hewing caufe why the (amp (hould not be revoked and 

but only of pro* ^ ^ 

declared void, and why a general probate of the faid pre- 

dil^afios power, tended will (hould not be granted to the faid executors } 

IStiilTSIIito’a alleging as a ground for granting fuen a general probate, 

that one William St event, then deceafed, whilft living madn 

»• cxccutrijff without her hulband*s coofeota ^ 
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his will, dated the 28th of December fj 16 1 and tlieretn 
appointed his filler Sarah Pearce deccafed, then the wife 
of Richard Pearce^ his foie executrix and refiduary legatee; 
who in September 1782 duly proved the faid will of her 
brother ; and that her hulband Richard Pearce made his 
tvill dated the 23d of January 1789, and thereby gave the 
refidue of his perfonal ellate to his wife ^Sarah Pearce) for 
her foie ufe and benefit ; and, in cafe'of her deceafe in his 
lifetime, gave the faid refidue to the executors or admini- 
lliators of his wife; dired'ing thVfamc to be difpofed of 
in fuch proportions manner and form as his wife by her 
iad will, or any writing purporting to be her lall will, and 
executed by her either in his lifetime or after his dcceafc 
(liould give dire£l or appoint. And that by his fiid will 
he authorized and impowered her to make any fuch will 
for the purpofes afortfaid. And that the faid Richard 
Pearce appointed the faid Catherine bVilkinfon (then Cathe-‘ 
vine Pearce) and John Dagivell executors and trudees for 
his faid wife. Alleging further that on the faid 23d of 
January 1789 the faid Sarah Pearce did with the privity 
confenf and approbation of the faid Richard Pearce her 
Jhufband make and dtdy execute her will in writing, which 
will was read over in the prefenc* of her faid hufbind 
who teftified his confent W fuch will and his approbation 
thereof by fubferibing his name thereto as a witnefs, and 
that the faid ^rah Pearce did thereby difpofe of the reft 
refidue and remairtder of her ellate wdiertof flie might be 
entitled to at the time of her deceafe, or over which Ihe 
might have any power to difpofe cither by the will of her 
hulband or by or under the will of her late bruthrr William 
Stevens^ or by any^ other means whatfuever unto the faid 
Cmtherine Pearce (now Wilkin/on) ; and appointed her and 
JdiH Bagwell the executors. That Richard Pearce died 
Voi.. n. Qjl 
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bn the a8th of February 1 789^ in the. lifetime of the faid 
Sarah Pearce^ who furvived her hulband i a hours* and 
died without revoking her will} and that in March 17^9 
the faid Catherine Wilkin/on (then Catherine Pearce) and 
Jdhn Bag<well proved the faid will of the faid Richard 
Pearce; and that in the fame month probate of the will o^ 
the faid Sarah Pearce 'Wsls incautiouily granted to Cathe^ 
tine Wilkit^on {then Pearce) and John Bagvtellf with a li<- 
mitation to the rights and intereft which (he took under 
the will of her huiband*: whereas (he died teftate to all 
intents and purpofes whatfoever, poiTefTed of and entitled 
to certain property which could not be admuiillered unde? 
the limitations of the probate. And on thefe grounds the 
libel prayed that the Judge of the Prerogative Court would 
revoke the probate of the will of the faid Sarah Pearce^ and 
grant to the faid executors a general probate of the faid 
will without any limitation whatfoever. The declaration 
further dated, that in anfwer to this allegation the plain- 
tlifs pleaded that Sarah Pearce being a married woman 
could not make a will but by the authority of her huiband, 
and that her huflsand gave her no fuch authority ; for that 
his alTent became wholly inefFeftual by rcafon of her hav« 
ing furvived him ; and that his atteding her will was evi« 
-dence of his aflent fo far only as Sarah Pearjie had be- 
queathed and difpofed of fuch effe£ls as Richard Pearce 
had then the power of difpofing of by his own will ; and 
that her will was valid only as to fuch edate and ede£ls 
as by virtue of the will and tedament of her huiband (he 
had a power to difpofe of : notwithdanding which anfwer 
and bis Majedy*s writ of prohibition the faid Catherine 
WiUdnfen and John Bagweil are proceeding to obtain fuch 
general probate, &c. 


To 
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To this declaration the defendants pleaded that William i go2. 

Stevens in the faid recited libel mentioned made his will 

on the 28th of December X776, and thereby appointed his 

fifter Sarah Pearce then the wife of Packard Pearce foie Witsiw »<>»•• 

executrix and reiiduary legatee as above alleged : that 

Richard Pearce and Sarah Pearce made their refpe^live 

wills as flated in the libel ; and that ^le will of Sarah 

Pearce was fully underftood and adented to by her huf- 

band in every difpofitionf mattew.and* thing therein 

contained } wherefore they prayed judgment and his 

Majefty’s writ of confultation to be grautedf &c. To 

which there was a general demurrer and joinder in dc- * 

murrer. 

This cafe was firfl: argued in Trinity term laft by Lit- 
tledale in fupport of the demurrer, and Wigley contri } 
again in Michaelmas term laft by Gibbs in fupport of the 
demurrer, and the Attorney-General contri ; and a third 
time in the laft term by Civilians, namely, by Dr, 

Lavtrence in fuppoVt of the demurrer, and Dr, Svsabey 

contr^, 

. • 

The Court took time to conOder of their judgment t 
and now 

LawREMCB J,*i(in the abfence of Grofe J. who was in- 
difpofed) delivered the, .opinion of Grofe and Le Blane 
Juftices and his own;. Lord EUenborough C. J. having been 
engaged as counfel in the caufe when it was argued the 
two firft times. 

After ftating the dl^adin^pi as before fet forth — The 
queftion is. Whether under the circumftances a general 
probate ought to ^^nmted of the,will of Mrs. Pearce i 

Mi 
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And if not, Whether there ought to be a writ of prohibU 
tion directed to the Judge of the Prerogative Court in 
which the fuit is pending ? 

In this cafe property of three diflerent deferiptions may 
be in queftion. That which was the property ef>the 

hulband Richard Pearce proprio jure. 2d, That which 
pafTed by the wilhof William Stevens t part of which may 
have been reduced into poflenion in the lifetime of Richard, 
Pearce. 3dly, Property which Sarah Pearce the wife may 
by poffibility have acquired fubfequent to her hufband's 
death. ' c 

Over the fivft. (he could have no power of dirpodtion 
but what might be acquired by her hulbaiid's aflent. 
Over the fecond (lie had a power without her hufbaiul’s 
aflent to tranfmit by will what was not reduced into pof- 
feflion, to fome other, to whom it would pafs by right of 
reprefentation to her brother the former owner j but that 
which was reduced into pon'ellion mull pafs as the firfl 
defctipcion of property, which was the hulband’s .proprio 
jure. This doftrineis to be' found in Swinburne 82., and 
in what Lord ^hurlow fays in Hodfon v. Lloyl, 2 fi^own 
543, Over the 3d defeription of property (lie could have 
no power of difpofition derived from her hulband ; for as 
he never had any intercil in it, (lie can derive no power 
from him j and as (he had in refpe£I^ thereof no repre> 
fentative power of tranfmiOlon, the quedion as to the 3d 
defeription muft (land on the foot of a will made by a 
feme covert. - As to whicK Swinburnt fays, part 2d, e. 9. 
numero 5. Though the wife do overlive the hulband, 
*■ yet the teflament made during the marriage is not 
« good ; the reafon is yielded before } becaufe (he was in> 
** tedable at the time of the will making.” And acc6rd> 
xng to 4 Co. 6i>^. ** the law of England will not allow 
14. *< of 
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of any cuftom that a feme covert may make any <1evlfe ; 
for the prcfumptioii that the law has that it will be made 
by the conftraltit of the IiulLand.” And if this reafon 
be applied to tcdaments (lie can make none, iinlefs it be 
by the coiifcnt of tliehufb tiid and to his pn-judicc; ia 
wh*ich cufe a rcftraint cannot be prefuined. And accord- 
ing to tlie cafe referred to in Jirown the general rule is, 
that a feme covert cannot make a will Without tlie confent 
of her Iiufbaud but of things in autre droits and the argu^ 
rnent of one tjf the learned Civilians* who ♦airiiled us by 
the informat’on he gave, by which he would diilit7gui(]i 
the next of kin from the hulbaiid, fdL that they have no 

• 

rights but in cafes of iiiteHacy, does not hold throughout : 
for as to things in a£Iion the hufbaad can only claim as 
the next of kin Aoesy/cil. as the adminidrator of ihe wife. 
If then a feme covert cannot make a will without her 
hufl>and*s aHenty except of things the has as executrix, and 
ff the cfFc£l of a general probate would in this cafe ope-* 

. rate on goods of the 3d defeription, i. e. on goods acquired 
after the hulband’s'^eatli, fuch general probate fhould not 
be granted. And though generally fpeaking tlie Ecclefi- 
afticSl Court has exclufive jurifdidlion over the wills of all 
perfons dying in a tedable date, yet where on the plead- 
ings the obje£I of the EccleHadical Court mud be taken to 
be the edablifhment of the will of a perfon not in a ted- 
able date at thei.time of the making it, the quedion is to 
be coiifidered jud as if die had continued in fuch date to 
her death } for the obje£t of the Court is to give efle^ to 
a will, which by the general rules of law can have no 
efFe^. Formerly where the will was not only of perfon- 
alty, but alfo of lauds, prohibition ufed to be granted 
quoad the lands. 7. Roll. Abr. 315. b. 10. But that is 
not fo done now ; as the probate as to the lands is no evi- 
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denee either way, being a proceeding coram non judiccjt 
Salk. 552. So that where the matter b partly w.ithin their- 
jurifdidllon and partly noty a prohibition may be granted 
as to that which is not, if it will anfwer any purpofe. 
How then does tliis cafe (land ? as to the will, quoad the 
huiband’s effcfls and thofc of William Stevens, a limited 
probate or adminiftration cum fcripto annexo may be 
granted, but not as to the effe£is acquired fubiequent to 
tfie hulband's ddath : and if the Eccleflaftical Court fliould 

o 

grant itj, it will not be in vain, as being upon the face of 
it a proceeding coram non judice, as in the cafe of lands, 
and therefore the prohibition not unnece^ry. And as to 
the argument that the Prerogative Court will not grant 
probate further than they ought to do, that would apply 
againft granting prohibitions in all cafes before fentence. 
But the rule is, if it appear by the libel that the matter be 
not within the jurifdi£iion of theSpiritnal Court, a prohi> 
bition lies after fentence or before. And where the 
matter for prohibition appears on the face of the libel, it ' 
need not be pleaded. Salk. 55 1. lu this cafe on the 
face of the proceedings it appears that the Prerogative 
Court is applied to to grant a probate which will give to. 
a will made by a woman during her coverture the eflfe£^ 
of a will made during her widowhood and difeoverture. 
And it is not impoflible but that the Eccleflaftical Court 
may in this cafe grant fuch probate : fof by the civil lar^ 
a feme covert might make a will,Jand fo ftie might by the 
canon law. Lindtveed 173., But as Mrs. Pearce, befldes 
what (he could difpofe of by the will o( her hufband, to. 
Y^luch the limited probate is confined, had a power to, 
make a teftament and appoint an ekecutor of the goods 
|he had as executrix, to which that probate does not ez* 
tend, the probate to be gyk^ted in tha cafe nay be mpre 
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extenfive than what the plaintiffs infifljt (hould be. But 
of that it will be to be judged by the proper Court when 
fuch further limited probate is applied for. 
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The King againfi The Inhabitants of Kirdforo. 


Saturdn^ 


an appeal againft an order of t^o juftices for the re- 
moval of Margaret the wife of Jthn Jeale and lier 
three children from the pat^lh of Kirdford^ in the county 
of Sujfext to t^e parifh of Ripley^ otherwife Send^ in the 
county of Surry t the refpondents, in order to eflablifli a 
fettlement of yoh» Jeale in Ripley, called one H. Luff, 
who was the occupier of a rateable tenement in Kirdford, 
hut vilm was not rated in the laft poor* book made for that 
parifh, nor in any rate made fince the 19th of February 
tSoi. It was admitted that Luff was left out of the feve- 
> ral rates for the*exprefs purpofe of qualifying him to be a 
witnefs in any appeal which might take place refpedUng 
the fettlement of. yea/e or his family, which fettlement 
had then become an obje£t of litigation. The Sefliona 
xejafting the tefllmony of Luff as incompetent, and the 
refpondents not being able to prove their cafe in any other 
manner than by his teftimony, the order was quafhed, 
fubje£I to the opinion of this Court, Whether upon the 
fadls above ftafed Luff^z.% or was not a competent wit* 
nefit. 


A parifliioner 
having rateable 
property in the 
pari(h« but omit* 
ted to b« rated 
r»r the purpofe 
of making him e 
witneffe upon a 
quedion of fct- 
tiement between 
two parilbes, la a 
competent wit* 
nef a fur the pariih 
in whieh he is fo 
liable to be rated* 


Rtfe and Cmrthope, in fu{lport of the order of Sef&ons, 
contended that the witnefs Luff was incompetent, on tho 
ground of having an intereft in the que/lien before the 
Court s and diftinguifhed this cafe from that of R. v« 
proffer {a), which was on a queftion of rating } where the 

(a) 4 Ttrm Kef. tj, 

Qji4 


appellants 
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“ were omitted, and called a witnefs who had himfelf rate> 

TheKiHO . , ^ 

againtt able property in the parifli, but was not rated, in order 

The Inh4bit*ni8 , , , , . 

of to prove their own rateability. Buller J. obieryed, .that 
Kiaaro«B> ij^^ugh the appellants fucceeded, it would not follow that 
the witnefs ought to be rated : and there too, if the ap* 
pellants thought pro'per to wave the obje£l:ion to the wit- 
iiefe’s intereft, noiother party had any right to, obje£l to 
him. But here the de'cifion oi the queftion involves in it 
a burthen on the parilh .as permanent as the witnefs's in- 
: tered, and therefore he is eventually interefted in thu 
confequeiices, as he may be put on the next rate while 
the fame burthen fubfids. It is an additional reafon for 
Teje£ting the witnefs’s teftiinony, that the parifhioners, 
by whom he was called, have intentionally omitted him 
in the rate, in fraud of the datute 43 Ellz.\ and though 
in the cafe of the Sadler^ Company v. Jtntes (<1), it is faid , 
that three of the company were dtsfranchifed in order to 
give evidence.} yet it is noted that they declared upon the 
voir dire that they had no aflurance of being received 
again. And in Brown v. The Corporation of London 
Lord //<?//, under fimilar circumdances, rejected the wit- 
nefsy becaufe the judgment of disfranchifement, being 
erroneous for want of a fummons, might be avoided. 
Here then, no aflurance by the parifhioners could prevent 
the witnefs from being put on the rate, and the omiflion 
may be fupplied on appeal } and h^re . the intered is not 
dedroyed, but merely ftifpended. In a£lions on the fta- 
tute of hue and cry, the Legiflature found it necefiary to 
make the hundredors competent witnefies, on account of 
their liability to a future rate. . 

(«) 6 Med. t€6, (^} II AM, 


Garrtw 
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Lord Ellenborough C- J. In order to difquaKfy a 
witnefs on the fcore of interefl, it mud be an a£lual ex> 
Hling intereft at the time, and not merely one that is 
expe^ant. The rule is well laid down in Rex v. Proffer^ 
and in other cafes, particularly on^ mentioned by Mr. 
Juftice Buyer in that cafe before l^AtorfBurland at Shti/^ 
iuryt that a liability to be ^rated is no ebjedlion to the 
competency of the witnefs. Here it was perfectly con- 
tingent at the time whether the witnefs would be int;- 
refted or not : he might die, or part with his property 
before the making of the next rate. The cafe put under 
the (latute of hue and cry does not apply ; for there, id 
truth, all the inhabitants are the real defendants in the 
caufe, though as they could not all be put on the record^ 
*proTi(ion was nfade by the (latute in that refpe^l. It was 
therefore necelTary to have an expreff law for making pne 
a competent witi^fs who was a£lually liable as a party at 
the time. It is faid that this is not' like the cafe of dif> 
fratvehifing a corporator ; but It is fo ; for, pro tempore, 
he is not interefted : and the ground on which Lord Holt 
reje£ted the witnefs in the cafe alluded to, was becaufe 
the judgment of disfranchifement was void for want of a 
previous fumnaons to the corporator, and therefore he 
had not been disfranchifed. Here the witnefs could not 
be remedied on the mere ground of an expe^ant interefl. 


The Ktmo 
T he Inhabitinii 
KtsDFaf 


Lawrence This is attempted to be dillinguiflicd 
from the cafe of Rejf v. Proffer^ becaufe that was on a 
queftion of rating t but in Rex v. South Lynn {a) and Rex 

{a) 5 Tirm Rif, 66J0 


r. Little 
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LiitU Lumley (a), which were queftiotis of fettlement, 
the fame rule was adopted ; and in the former Lord Kenyon 
faid that there was no reafon to depart from the opinion 
given in Rex v. Pitoffer. The fame point, which was ruled 
in the cafe mentioned before Mt* Baron Kurland, was 
alfo ruled by Mr. Juftice BuUer in a cafe of Deacon v. 
Cook, Taunton Spring- afliaics 1 789, where the quellion 
wao upon the boundaries of two adjoining pariQies. He 
held that a parilbioner aAuallyirated was not a competent 
witnefs to extend the boundaries of his parilh, but he 
admitted fuch as were only liable to be rated. 


Ls Blanc J. declared himfclf of the fame opinion } 
and alfo referred to Lord Kenyotfi opinion in Rex v Zouth 
Dynn as in point j and that there was no diftin£lion be« 
tween the admilfibility of fuch a witnefs on queftions of 
rate or queftions of fettlement. That b/ taking the witt < 
nefs off the rate his immediate intereft was taken away : 
and that if there were any impropriety |n the condu£l of 
the parifli in that refpe£I, however it might go to the 
\(ritnefs’s credit, it could not make'^him incompetent. > 

Cafe remanded to the Seffiona 
to be reheard. 


\») 6 T»r)n Rtf, 1 57. 
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parte Sir Robert MACKRETf^t Kt. 

was an application by Sir Rchert Mackreth to fet 
* alide an annuity for a defeat under the ftat. 1 7 Geo., 3. 
c. 26. yi I. in not having di(lin£tly Hated in the i^morial 
regiftered the i^aroes of the fevera^ witnefles to the feve* 
ral inilrtunents for fecuring th(^ annftity. The rulb iit 
form called upon Mrs. Ehxaheth Davenport to (hew oaufe 
why the bond, warrant of attorney, judgment, and in- 
denture in the memorial mentioned, (liould not be fet 
alide. Tlie fa£ls appeared to be thefe ; in April 1 783 
Sir C. F. Ratcliffef for a valuable conlideratipn, granted 
an annuity of 300/. to W. Sampfon for the life of Lady 
Ratcliffei with her concurrence, which was in part fecured 
ppon a Aim of 1 0,000 /. 3 per cent, reduced Hock, in 
%yhich (he had *a life intere(f. This annuity was afligned 
by Sampfon feveral years before his death, which w^s in 
f795, to EadefjMd by Fade to tUx. Davtnporty whofe 
widow, the prefent claimant, derived title to it from him. 
^esween the time of granting the annuity and the prefent 
application, the grantor and grantee, Mr. Davenport^ 
Mr. Conjldblet the grantee’s attorney who prepared the 
deeds, and Mr. Powellf one of the witnefles to the deeds, 
were all dead«. Sir C. F. Ratcliffe having a revcrlionary 
intereft in part of the Hock after his wife’s death, in x 795 
fold the fame to Sir R. Mackretb : and foon after a fuit 
was inftituted iti the court of Exchequer by Sir Robert 
againft Sir Charles and Lady RaUliffe and their truftees, 
and Mrs. Davenport^ in which it was decreed (in 1 797) 
that the furviving truftee (hould transfer the principal 
{lock to Sir Rs^ert and certain other perfions, in trn(t for 

the 


SatuwdM^ 

July »3de * 

Where the me« 
mortal of an afi* 
ouicy regiftcfcd 
under the ftatuts 
17 Gm. 3. r. ad. 
ftated that the 
bond, warrant of 
attorney^ 

Cure, and deed 
pollf (given refer' 
cure the annuity) * 
were witnefled bj # 

four peifiintf** 
that mud be 
taken CO mean 
that tach of tktm 
were fo witnefled I 
and therefore if 
it apprar by the 
anfwer on oath 
of the aflignee of 
the grantee that 
thwtt of the in- 
flrumenta were 
atcefled by fec/a 
pcrfoni only, 
the Court on 
application, 
though at the 
diflance of near 
20 yeira« and if. 
ter the principal 
parties and wiu 
neirea to the 
tranfa^lion be 
dead, will fee e- 
flde the warrant 
of attorney ; 
the merits of 
fuch objedtiofi 
not depending eni 
teflioiony loft by 
the delay. 
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the feveral fubfi (ling intercfts} and it was then agreed 
between all the parties* that the trudees fliould pay over 
the arrears of the annuity to Mrs. Davenport^ and em- 
power her banker to receive the growing dividends for 
her ufe : and the annuity was accordingly paid without 

• I 

obje£lion till the year 1800. In if was agreed be- 

tween Srf R.Mackreth and Mrs. lyavenporty that Ihe (hould 
releafe part of Sir C. F. Ratcliffe's eftate which Sir Robert 

tl 

had alfo purchafed, and'on which (he had a prior charge 
in refpeft of the annuity, he in return conSrming the 
annuity* and giving his own bond in addition as a further 
fccurity for it : which was accordingly done : and fuch 
further fccurity was memorialized. In 1801 Sir Robert 
Mackreth filed a bill in Chancery againd Mrs. Davenport 
and others to enforce a redemption of the annuity accord- 
ing to the terms of the fecurities as infided on by him to 
that cffe£l, to which flte put in her anfwer (alluded to in 
part in the affidavit of Sir Robert AInckreih after men- 
tioned): pending which fuit YaA'j Ratcliffe died: and 
then the prefcat application was made t6 this Court upon 
Sir Robert'^ adidavit* dating that a^ the time of granting 
the annuity the grantor executed a bottd^ and a warrant 
^ attorney to coiifefs judgment* and tlKo a eertain>incienture 
afligning the dividends of the faid 10*000/. dock* and 
a deed poll or letter of attorney, empowering the grantee 
jy. Sanipjon to receive fuch divid<;nds* all"dated the 29th 
of ./fpriV 1783. That in the memorial of the annuity it 
is dated that *< the faid bon(l* warrant of attorney* in- 
** denture* and deed poll, are witnejfed .by J- Powell 
•* and y. Bowletf R. Pitches and 2". Cotijlahlet of,’* &c. 
That Mrs. Davenport in her anfwef* upon oath* put in 
to a bill filed againd her and others by the deponent, 
admitted that the faid bond* warrant of attorney* and 

indenture 
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indenture were in her cudody : and further dates as foU 1802. 

lows : “ That the names of the fubfcribin" witnedcs to ' 

Ex parte 

the fail! bone], warrant of attorney, ami indenture are^ Mackhsth, 
Po^vell and y. Boivlcs^* of. See. 

a • 

The obje£lion ultimately relied on {a) was, that it mud: 
be taken on the face of the mcmojpial, that all yIic Jour 
deeds therein mentioned as given fur fecuring th$; an- 
nuity, were witneded bj the Jlttr persons whofe names 
were recorded as witnedes ; whereas it appeared by tlic 
dadmiflion of ^'Irs. Davenport hcrfelf on oath, that three of 
the indruments were only witneded by tvjo pcrfuiis. 

Carro’iv and P.ajl (hewed caufe again d the rule, and 
objfcfted to the Court’s lending their aid to fo dale an 
application, at the didance of above ly years, and after 
all the principal parties and witneiTcs were dead. Thefe 
condderations have weighed with the Court in many cafes 
to refufe the ii^tjuiry prayed for within a lefs pciiocl ; as 
in Pool V. Cabancs (^), and lix parte Ataxivell (c ). And 
though no precife liniiitation of time has been laid down 
in this refpeft ; yet Lord Kenyon in the latter cafe hinted 
a drong npinion that all objeflions dehort the nu-iiiorial 
ihould be brought forward within fix years, the ufual 
period of limitation for perfonai a£lions, at lead without 
ftrong reafons to the contrary. Now here the objection 
is not apparent upoit the face of the memorial, but is 
brought forward by affidavit. Befides, according to feve- 

Other were ftarted, which with the parts of the afltdavlt« on 

w^hlch they were foundel,and the Bnfwers given to them are not Aated, as the 
opinion of the Court was cciifiued to this point. 

(^) 8 TVrsv Rif. 328. (c) Antif 85. 


ral 
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1802. ratcaf«8(a), at the party applying might have brought 
' ' forward the fame obje£tion, if any, in the fuit in the 

Ex parte 

Mack«ktm. Exchequer in 1795, and in the bill in Chancery in 1801, 
in both which the validity of this annuity was in queftion, 
he is now concluded, the matter having palled in rem. 
judicatam. There is alfo an additional reafon for not 
hearing'bny objet^ion to the annuity from the prefent 
appUcant, becaufe,he has paid no confideration for the 
fund out of which the> hnnuity is payable, having pur« 
chafed the reverlion fubjefl to this charge. And there- 
fore he is a mere volunteer without any lAerits ; and a^ 
the reprefentatives of Sir C. F. Ratdiffe are not before 
the Court, and make no complaint, it is not competent 
for any other to do fo. [The Court faid it was another 
queftion, whether if this party Aicceeded in fetting afide 
the annuity, he would not be holden to be a truftee for 
the reprefentatives of the RaUliffe family,, during the life 
of Lady R > ; which would hereafter be fettled between 
him and them, though they reprobated the prefent applU 
cation very ftrongly.] 2dly. As to the legal obje£l;ion to 
the memorial, there zxc four inftruments ftated therein to 
have been executed for fecuring the annuity, which are 
alleged generally to have been witnelTed by four perfons ; 
and it appears that three of thefe were attelled by two of 
the witnelTes named) but non conftat that the other, 
which is not in the polTeflion of Mrs. Davenport, was not 
attefted by the other two ) and then the memorial, whiclv 
mull be taken reddendo finguU lingulis, will be accurate. 
The allegation is not that each of the inftruments was 
attefted by the four witnelTes, or, as in Hart v. Love* 
Uue{h), that alt were fo attefted. 

(a) H^tkert T. 7 'Rtf. 540* Graakeod ». Broody, it, 455, 

naS Momaa v. fftubtrbtod, ami, i vol. 537. (S) 6 Ttrm Ref. 471. 

Ermine, 
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Erfletne^ Gibbst Dampier, control relied on the 
lad-mentioned cafe as deciflve of the obje£lion taken { 
and faid that the word all was as fully underftood in the 
allegation, that the four indruments by name were wit* 
neded by the four perfons, as if it had been exprefled. 
They admitted that ^at this didance of time the Court 
would probably not have entered into any obje£lion to 
the merits of the annuity, which required to be made 
^out by affidavits, and which thofe wh<\ are now dead 
might have ’explained : but ^e fac^*dn whjch the prefent 
obje^ion reded could not be explained away, and was 
adq^itted by Mrst D. on her oath ( therefore there could 
not be greater certainty of the fa£t, if it had appeared on 
the face of the memorial itfelf. 

Lord Ellenborough C. /. 1 feel as much relu£lance 

as a Judge ought to do in giving way to the objection 
which has been n\jide : but the a£t of Parliament is im* 
perative, and whild it remains on the datute-book wc 
mud give it eflFc£^ fl^ndtr the circumdances of this 
cafe 1 would look at*notlung aliunde the memorial which 
was to be edabliflied by the evidence of the party apply- 
ing*: but the objeflion to not dating the witnefles to the 
feveral indruments didributivd is made out by that fort 
of evidence which we ought not to refid, though it be 
an extrinfic fa£l. But for Mrs. Davenport's anfwer in 
Chancery, 1 flioultl have been inclined to confider that 
the deeds had been afterwards re-executed by all the wit* 
nefies, in conformity with the»defcription in the memo* 
rials but we mud\ 1 fear, receive her anfwer as con- 
clufive agatnd that fuppofition, fines (he might have (b 
dated it if the fa£t were fo. 


Lawrence 
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1802. Lawrence J. The aft of Parliament has not pre- 
~ fcribed any limitation of time within which applications 
MACKftXTH. of this fort mud be made: but the Court have (liid that; 

they wiir not entertain fuch applications after the death 
of the witnefles to the tranf.iftion^ who could afccrtain 
the truth of the cafe. But this .objrftion does not ‘de« 
pend upon any teAimony, which could only have been 
given by perfons ^ho arc dead: for the memorial itfelf 
Rhtes that the inAruments for fecuring the , annuity were* 
wltnefled by four perfons i and Mrs. Davenport Aiews by 
her anfwer that three of them at leaA were only atteAed 
by two. If Aie had fallen into any miAake in that refpV:ft> 
ft might cafily have been correfted by the produftion of 
the deeds thcmfclves. The reafon, therefore, of the 
limitation which the Court have adopted in regulating 
their difcrction does not apply to this cafe. 

Le Blanc J. I concur in the grounds Aated fur 
ipaking the rule abfolute, while I alfo join in reprobating 
the application. I am not aware of axfy deciAon where the 
Court have bound the party by lapfe of time, unlefs where 
an anfwer might have been given to it at a former period, 
the opportunity of doing which was loA the delay. 
That could not have happened in this cafe. ' With refpeft 
to the ground of objeftion, the fame point was under 
conAdera^ion, and the opinion of the Court exprclTed on 
it in Hart v. Lovelace, although that cafe was fomewhat 
different from this* 

Rule abfolute for fctting aAde 
the warrant of attorney. 
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^he Court expreiltfd a wilh that in future the grounds .f8o%* 
of application in cafes of this defeription fliould be ftated ^ 

in the rule. And afterwards they made the following 

RULE OF COURT. 

trinity Term^ d^td Geo. 3. i i?o2. 

It is ordered, That in future, where a rule^ to 

fhew c%ufe is obtained in this ^ourt for the purpofe 

. • •• 

of fetting afide an annuity or annuities^ tlie fevcral 
objeflions ^^hereto intended to be infifted upon by the 
counfel at the time of making fuch rule abfolute fhuH 
be dated in the faid rule nifi. 


Barnard aTainJi Gostjling and Another. Af 

N <i}^bt for cettain penalties, the third count charged Thcn.it^7f;.3. 
that the defendants not regarding the (latutcs in fuch q r«'"pmnor 
cafe made, &c. <Jn, &c. at, &c. did in their own names 
as proBors of the Prerogative Court, &c. and for and in • 

* ^ CfitJin 

expoAation of gain, fefe, and reward in the faid Court, gWc . no aaion 
• ^ ^ ^ loa common in* 

&c. extract the probate of a certain will and codicil of former for the 

, recovery of it j 

one y. AT. dtceafed, without, having ohtained and entered the 6th /<.?. of 

any fuch certificate or certificates, as in and by the fta- po«tl^ "h'^e 

tptes in fuch calc made is diredled, contrary to the form 

of the ilatutes, &c. whereby and by force of the ftatutes, former flatute* 

■ ^ ' only retcrri/ig to 

&c. fA# then ’^and there forfeited for their faid penalties 4n re- 

•' • . *1’®^ dutie* 

Infi-mentioned offence co/., &c. and an action hath ac- created by poor 

, , feflion* of that 

crued to the plainttiF, &c. A verdt^ was taken for the aa. 
plaintiff on this, and the l2th and 15th counts, which pmawlmay*^ 
were in a fimilar form, for other afts done by the defend* MtLbtfrninga^ 
ants as proaors. 

that one may be acquitted and the other conridled. 


VoE. II. 
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1802. 


Barnard 

againfi 

CS9STX.rN«». 


The caufe was tried at Guildhall before Le Blane J. at 
the fittings in Ittilary term lad, when a veVdi£k was given 
for the plaintiff* on the 3d, 1 2th, and 1 $th counts. 

A motion was made on a former day in arreft of judg> 
ment, and a rule nifi granted on thcfe objeC^tons^ 

1 . That the not having obtained and entered a certificate 
are two didinft offeV:ces under the flats. 25 Geo. 3. c. 80. 
and 37 Geo. 2 - 1**90.7127. and not chargeable as one. 

2. That the offence, *if entire, is feveral in its nature, 
and the defendants cannot be fued jointly for the penalty. 

3. That tiie flat. 37 Geo. 3. c. 90 30. creating the penalsy, 

gives no fuch a£lion as the prefect to a common informer ; 
but the penalty cun only be recovered by information on 
the part of the Crown. 


Mtjliiney Gibbs fVLVuX Efpinajje^ (hewed caufe againff the rule. 
As to the firll obje£lion, it is anfwered ,by the words of 
the a£l j the offence charged is not for not having f nor for 
not entering the certificate when obtaiyed, but for ailing 
as proctors on the occafion fpecified, wiUiout having done 
thofe two things required by th^ (latute. To the 2d, 
the fame kind of anfwer applies ; the defendants a£ldd 
jointly as proHors^ and therefore the a£l of^one in that 
chara£ler was the a£l of both (<?), unlefs one objc£led, and 
then it would have been matter of defence to him, and he 
might have been acquitted by the verdi£l, though the other 
were found guilty. Hardyman v. Whitaker et al. (^), and 
Bn/lard v.Hanctck and others (r). So two may be convi£led 
in one penalty, though not feverally, for the fame a£l of 
ufing a greyhound to kill game (</). In R. v. Glarke {e) 

s 

(r) PurtrUige V. Nayl^r^ Cr®. £//»• 4S0. (^) BuU, Ni, Pri, 189* 

thevt in cited as llurJman v. IPhitacre aim 5750 note. 

(c) Cartif* :i6i • (d) Rm v* BUadJdaL^ 4 Terw Re^m S09. 

(c) « ic— 1:. 


Lord 
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jLofd Udansjitld faid ** Where the ofFence is in its nature * 

feveral, and every perfon concerned may be feparatcly Baknak* 
guilty^ there each offender is feparatcly liable to the pe- CoiT*t^a. 
nalty.? In chat cafe three perfons were convicted under 
otie information for obfttucling a cuilom-houfe officer, 
and each was holden feparatcly liable to the penalty It 
is true the Ibatutes creating offences ^^th refpe£l; to killing 
of game ha^e the words perfon or pej^ons f but the det^r- 
tninations have not gone un that ground. 3. All the 
ilatutes in pari materid are to be conltrued together ; and 
the flats. 39 8 c 40 Geo.'^. c. 72. and 42 Geo. 3. c. ., 
recite the flats. 25 Geo. 3. c. 80. and 37 Geo, 3. c. 90. 
and^fuppofe that the fame remedies are given for the 
recovery ‘of the penalties created by each ; and certainly 
an a£lion might be maintained by a common informer 
for penalties under the 25 Geo. 3. c. 80. 


, Garrovt and Dampier in fupport of the rule. x. T[te 
fame perfon may tip guilty of an offence, both for aAing 
as a pro£lor without having obtained a certificate, and 
alfo {or fo a£ling without having entered it. One of 
thcfe defendants may not have taken out, and the other 
may not have entered his certificate : but here the plain- 
tiff has joined the two offences which are feparate. If 
this a^on were brought againfl one only, the informer 
could not entitle himfelf to recover merely on proof of 
the party having aSted as a pro£lor, without having done 
only one or the other of thofe things. The allegation 
alfo is, that the defendants did the a£l without having 
obtained and entered any fuch certificate or certificates; 
which leaves it uncertain for what offTence, or whether 
againfl one or both the defendants, the plaintiff intends 
to proceed. 2. The aflion is in its nature feveral, and 

R r 9 cannot 



CASES IN TRINITY TERM 


i 7 * 

iSo 2 . CAnnot be maintained againft the two defendants jointif. 

It is not like the cafes on the game laws, where two may 
agaiuft concuy in the fame ad : for here the omilhon to obtain 

GuSTLINO. f 1 

his certificate by one cannot be the omiuion of the.other. 
The exigence of a partnerOiip could, not alter the cafb ; 
for each partner is individually bound to take out his cer- 
tificate, and the taking it out by one alone would not 
pfoted the othev : neUher then can the omiflion to do fo 
be made a joiivt ad.' But ur.dcr the game laws, if one 
be qualified, that will proted the others ading in aid of 
Jiim. 3. The (fat. 37 Geo. 3 c. po. (upon which this 
Adion mu(t be fudained) /. i. Sc 2. fays nothing about 
the certificates : f. 6. which applies the powers of fping, 
&c. for penalties contained in any prior ads then in force 
to that ad, is confined to fuch duties as are therein before 
mentioned i and no mention is made of atrornies* certi- 
ficates till the 2 < 5 th fedion. The former claufe, there- 
fore, does not apply to this latter, fo as to give this, 
adton to the common informer, jrhen the general 
words of reference to the remedies given by prior (latutes, 
contained in the fubfequent (latutes, which it is n«t pre- 
tended d') themfelvcs give the adton, cannot fupply the 
omiflTion. 

Curia advifare vult. 

‘The Court on this day made the rule abfolote on the 
ground that the (lat. 37 Geo. 3. e. 90. gave no fuch adion 
as the prefenc to the common informer ; the fedion in- 
corporating the power of fuing, &c. only applying -fo 
the fedions antecedent to that, aqd not to the fublequeut 
fedion which gave this penalty. 

This opinion ruled another cafe of Edmon/on v. Plai/fowt 
which came on upon a motion in arreft of judgment. 

Lawrence 
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IjAWrence Jf. (who delivered the judgment) added^ i8o2« 
that if it were neccITiry to decide' the other point, as to ^ 

, ' * , nARNARD 

whether the defendants could be charged jointly for the againfi 

CubTJLlNC« 

recovery of the penalties, it was governed by the cafe of 
Hardyman v. IV'hitaker^ of which he had a MS. note, to 
wfiich he referred (^). 



(rf) Habpyman and WniT xKFR ct aK 
yV/.A iiOci. 1. £:.//. N S C.J 

By thr ftnt. 2 yd?/m c .4/4. It is rM.dt-d, th^t if any not qua- 

lified by ch^.• ol H)f rci^nn io to dt« fiiall krep uf* any i.rcyhounds, Ict- 
ha\('s, luiclu'fs, luunetl^t^r any oihet engine to kill aiM defiroy the 
gJd.Cf and ina'l be thcie'‘t' c : by a jufiice ot the cc, iSce ihe pcil'jn 

or pci Ions fu convicted (ball f>i*«it thi; lum of 5/., one half to ihc iiifiir-iicr 
and Ae other haU to the poor of the paiiih, to hr levied by Ji!’refs and file, &c« 
And by .he lUt. of £ Ci'o. i. c 19 it is enabled, that wherever any perfo^ 
fliull for any ofiVuce to be here after ccivimlt'od againlt any law now in being for 
better piefevvaiion of the gtmt bi liaolc to pay any pecuniary penalty upon 
jusvidhon before any j^Htce ut p'ncc, it fiull be lawful for any other perfoti 
uhatfoever, ti'her ro |uocec»1 lu rtcuvei the I'aid penalty by in.'brinaiiun and 
• couviftioii before a juAice of peace, or to foe lor the fnme by aflion of debtor 
on the Caie, bill, pla’nt,^i infonnaiion, in any of his Majelly’s voiir/s of le- 
e‘>rd, whcii in the pl-imilT if he rf*ti»ver fliali have double cofts : provided that 
all fuits and aiSlinns to b:' brou-'':! by f^rcc of this :ii\ Dia'd be bioup.'.t before 
the end of ib.e next trim Mz z the t.ff'enccs committed; but no prifon to be 
d ?ubly pr dlv^ied lor thr fame ofionec- 

B> \irtue of thefV lta:u cs a joini a^llon of debt was brought again ft thedc* 
fen.iar*t and tight o.hejs to icc .ver one penalty of 5 A as forfeited by 

the Uid n.iC The inejricnandum on tlic n-cord being of Tri«i^ teimj 

and the dec» :ra'ion charging rhat before the exhibiting iLe bill, viz. on27tl\ 
y:4rtu:ity, '.he ocfer.daiiis kept a. lurcher to kill and deftroy the game. 

The d'‘b’ii.i.*nts plcaa^d nil d« bcr. 'I^tc jury found as 10 fix of rhe ecfendantT 
that they do owe ti> ihc jiiaintiff 5/., and as » the other three th,it they owed 
nothing. Upon cid'^ theie was a motion in arrelt of judgment, and three ob* 
jedlions made. 

1 . That it appears by the mc.mo andum of the rec.ord that this fult was rom- 
fQenccd in 'iriniry term, and the dc^bratlcn Hales ihc ofi'ence to have beru 

^ 3 ec)7iniitted 
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i803. 


Hafavmann 

iigaimft 

Wnii AKRIl. 


committed on the a7th o:‘ January preceding ; fo thai thr aQioo appetn upon 
the record itfelf to have been ccmnicixed after the time limited by the ad of 
parliamrnc. i 

a* That this being an adion of debt is a joint adinn agair.ft all the de- 
fendants I and the juiy having difchvged three of ihenit their verdid hat de« 
ftroyed the plaintifl: 's adion* • 

3. That a joint adioii as this is cannot for this matter be maintained agtinft 
feveral* z H'JL Ahr, di. pL 6. Brr^akg't cafe : if four perfons are indided 
that t< 7 »y eteorum uterqi\^ ufed ti e nane of a plumber contra ftat 5 it 

is not good ; for that the ufer of one cannot be the uler of another* S. F. Eajim 
S^i Geo* 1. VheKi/i^t. indidmeot againtt two, charj{Sng them jointly 

for exerciflng a tn.dey is bad. ^ 


But the Courts after argument and confidcratioo, fver-ruled all the ob- 
Jediuns* / * 


As to the ift objedioii : though it do not apirear that the bill was filed be- 
fore of Ir'thUy term, yet non conlUi but there was a prior commencement of 
the adion by luing out a latitat ^ which is laid to be ihe truth of the cafe; and 
the fuiRg out a loCitat is a futficient commencement of the fuit to favethe li- 
iiiiiiiion of time, in an adion for a ptnalry forfeited, by the ftac^te; as was re- 
fnlved by three judges in the cafe of CuUlford v Biandford^ Carth, Z^t* , and 
therefore this is not |o be compared to the cafes whem the exhibiting tlie biU 
appears to be the commencement of the adion, and the caufe of adion arifci 
fubfequent to the me^noranduin* 

As to the xd objedion this adion is not to be as founded on a 

epntrad, but on a tort, which is joint and feveral; and fur th<s the cate of 
M^ftifd V. Hancock, Cartb* 361. is in point ; whrm in an adion of debfon the 
ilatuie againfi fescral defendaifts for not fetting out tithes, the jury found for 
the plainriif againll one defendant only; anil as ro the otherc nil debent : and 
this yrry obj<dian taken in atreft of judgment, but over-ruled; for that the 
adion being founded on a tort, and not on a contrad, not culpabilis would 
have been a good p!ea ; and thcrefote one of the dei^.ndaats may be found 
guilty and the others acquitted, as in other adions upon torts* 

As to the 3d objrdion ; there Is no doubt but that the Uw allows the charg- 
ing fcvcral perfons as joint ofientlcrs :1uid *n this cafe theftatute itfcJf has con- 
fideicd feveral as capablp of being int offenders ; fof it fays that if any perfoii 
or perfons /hall keep lurchers anO be ibereol convided, the ptrfon or periooa 
fo convtded /hall forfeit 5 A So chat it giveswme penalty of 5/ to be paid 
by the perfon or peifons who ad agsinfi the fiatute. The ftatate has there- 
iorc made it a joint offence la all perfons concerned, and baa made theip ak 
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fubjtd bat to one forfeiture^ and they are confe^uently within tlie rule of the 
common law pimUhable jointly And tbertf^ire the caAs in RM, Mr, and the 
cale of ^IheKlng v. Wtfiw will not govern the prefent; for the penalty in the 
ftat. 5 ECm. la laid upon every petfen oftendingi and therefore in the cafe of 
^heSi^ugen v* Atkhfin, % Ld, Raym, 1148. and Salk* 38a. upon anobjeflion 
of tbia.kind taken to an indi Ament againft two peribna for extorting money as 
^ ipccivera of the land-tax colore officii • and fopported by the above cafe in Roilm 
Ahr,^ it waa rcfolved fit be an oflfcnce which two might join in, or it might be 
feveraly aa in trcfpara ; but otherwife of exercifing a trade | for per //o/r» the 
forfeitures are diAinA^ and that which makes^he crime ia vie. the 

S ' iving been apprentice. But that ia not die cafe at prefent where the Aa- 
tfeirfiaa made the offence joint ; and the dlAinAIon Is where the oAencea 
ade joint and where not; aff in the e^ife of Partridge s, Nayhr^ Moarg^ 
453. in an aAioij of debt on the Aat. 1 & %PbiU & Mar, for impounding e 
* diArefa in divers pounds brought againli three^ who being found guilty* da* 
Biagea of 40 s. a-pirce were aflcAed and trebled by the Court to 6/. a-pifce* 
and 5/. a-ptece forfeiture by the Aatute: and though the words of that Aa* 
\ute are* diac every perfon oAending Aiall forfeit to the party grieved 5 /• and 
treble damages ; yet upon error* the Court* after feveral arguments* reverfed 
the AtA judgment ; for that the words << every perfon oAending** are not to 
be referred to the feverahy of the perfons* but of die oA'ences ; and as they 
all three oAended jn one joint fa A* there ought to have been but one 5 /. for- 
feited. And ill the cafe of I'he Sfueem v. Xiag, Salk, zSz. where two 
were conviAed of dcer-Aealing* and judgment that each Aiould forfeit 30/* 
And becaufe this p^alty is not in nature of a fatlsfaAion to the party grieved 
but a puolfliment on the offender, and crimes 'are feveral though debts be 
jpint* and therefore diAinguIAied it fromthe caleofl’er/ri^fgr v. For 

which seafon the Court gave 

^ Judgment for the Hlamtiff** 


1 80 2. 


HAenYMAkai 


Stevenson againft Lambard. 

^jlpHE plaintiff declared in covenant againft the de- 
fendant as allignee of one Charles Dixon upon an 
indenture made on the ift of Afoy 17^8. wftereby the 

as in fuch cafe the aAlbn Is brougV-t on a real contraA in refpeA of the land* 
fonal coniraA. And in cafe of evLAion the rent may be apportioned* as in debt 
in covenant agaioA the leiTee himrelf who Is liable on hit fgfjtn^ contriA. 


JiJyidu 

An aAion of 
covenant Uci 
againA the af* 
Agnee of a leAce 
of an eAate for a 
part of the rent* 
and not on a per* 
or replevin. Alitor 




plaintiff. 
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plaintiflT, f6r the confidetations therein mentioned, ddmifed 
to Dixon an^ his afligns two mefluages and a warehoule 
therein defcribed, to hold from the 95th oS March then 
la(t pad for the term of 3 1 years, at the yearly rent of 
105 /. by equal quarterly payments, viz. &c. The de- 
claration then fet forth the covenant by Dixon for himfelf • 

K* 

and his afligns, &c. to pay to the pbinti/F the bid yearly 
rent at‘'l^e times and in the manner above mentioned & 

■ i 

and that Dixon entered and was poflefled } dec. and that 

c r. 

afterwards^ on the ^Zxhm^March 1801 9 all the rignt. title^ 
dec. and term of years then to come and uneapired in 
the faid demifed premtfes, veiled by affignhient in the., 
defendant, who by virtue thereof' entered, and became 
and was pofll;fled for the relidue of the faid demifed term 
then unexpired. And then afligned a breach for non-pay- 
ment of one year’s rent, which became due on the 2oth 
September i8oi, lliice the faid afllgnment. Pleas, i. 
Non ell fa£lum } 2. That all the intereil and title. See, 
of Dixon did not veil by alignment in the defendant 
3. No rent in arrear: on all which ilTue^ were joined. 
The defendant then pleaded, 4thly, That as to fo much 
of the faid fuppofed breach of covenant above alEgnetj, 
as relates to the non-payment of the fum of 52/. 10/., 
parcel of the faid 105/. of the rent fuppofed to beccn^e 
due on the 29th September 1801, for one half year of the. 
faid term, a^lio non, &c. becaufe one yohn Walker^ 
before and at the time of making the faid indenture, &c. 
and from thence until upon and after* the faid 29th 
Umber ifloi, was feifed in fee of one undivided moiety 
of the fai4 demifed premifes, and brought an eje^ment 
in K. B. in Hil. 4 1 Geo. 3. againll the prefent plaintiff for 
■the recovery of the fame, in whieh ejcj^ment the demife 
was laid before an^ cf the faid 52/. 10/. parcel of the 

rent 
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rent aforefald became due, 8 cc. and fuch proceedings 
were afterwards had, &c. that IVafier in Eajier term, 
41 Geo. 3. recovered judgment againfl the prefent plalntiflF 
in the faid eje Ament, for the faid undivided moiety of 
the de/nifed premifes, and afterwards,^ viz. on 2ift of 
^prrl 1801, fued ot}t a writ of habere facias poiTeflionem 
upon the faid judgment, under which the flierifF, before 
any part of the ftid 52 /. 10 r. parce], &c. becam8^ue, 
• delivered po^dion, &c. to Waller ^ wh<^ thereupon eo* 
tered into the faid undivided moiety, *&c. a.nd ejeAed the 
defendant, &c. There was a Hmilar plea, Hating gene- 
rally the paramount title ^ Walker^ and his ejeAiou of 
the defendant from one moiety of the demifed premifes. 
To thefe there was a general demurrer and joinder. 


1802. 

STKVSHtOlt. 

LAMSAft9. 


Marryatf in fupport of the demurrer, faid, that as it 
was clear that an aAion of debt would lie in this cafe, 
asid as the authorities eftabliflied generally (though, he 
^admitted, without difiinguifliing between debt and cove- 
nant .that in cafe an eviAion of the tenant from part 
of the lands leafed, the rent was apportionable, it lay on 
the defendant to point out the diftinAion between debt 
and covenant in this cafe. And he cited Bro. Abr. tit. 
Apportionment^ pi. 24. and r Rol. j/ibr. 235. pi. 16. Gilb, 
on Rents^ 147. Clun’s cafe (<*), and Midgley v. Lovelace {b) j 
and contended that a breach might be afligned in cove- 
nant merely on tlie reddendum. That fuppuling a con^ 
praA not to be apportionable, yet there was no inconlift- 
ency in the plaintiff in this cafe ; for he did not declare 
in covenant as foru moiety of the rent referred, but for 
the whole ; and it was not competent for the defendant 

(n) 10 C«b 128. 40 . • (^} Carthe 289^ 

to 
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to fet up as a bar to the whole demand that which was 
only an anfwer to part of it. 

Laws contriiy relied on the want of any precedent of 
a recovery in covenant under fimilar circumhauces, as 'a 
llrong argument for (hewing that the a^ion was. qot 
maintainable. There is a material diftinction between 
debt covenant ip this refped i for in the former the 
la^ raifes a deb^ in refpeff of the privity of eftate, and 
therefore the amount is nece.flarily apportionable in re- 
fpe£f of the quantum of eftate. But the latter is a 
perfonal contrail, and cannpt be ap'portioned. die 
referred to 3 Via, Abr. 5. as collefling all the cafes. 
At any rate the plea is an anfwer to the breach alligned, 
which is for the non>payment of the vohoie rent, now 
admitted not to be due. In Richards v. Cemejord^a) 
where the defendant avowed for two years and a half 
rent in arrear on a leare> referving the< rent yearly, tltp 
Court of R. R, on error brought, held, that though be>^ 
fore judgment the avowant might have abated his avowry 
as to that part to which he had no right, yet on the 
whole record as it then (lood judgment muft be revprfed, 
becaufe the avowry was for the whole rent, and he could 
not fupport his title to the whole. Here there can be no 
apportionment on the demurrer, {HU. 43 Eliz. B. R, 
xy Via. tit. Apportionment^ E.) for apportionment is the 
aCt of a jury ; and therefore, as the Court muft pro. 
nounce judgment for the plaintifF, if at all, to the extent 
of the breach afligned, and h appears that fo much is not 
due, there muft be judgment for the defendant. 


Cam* 4®* 


Marrya^M 
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Jidarryatt in reply^ obferved) that no cafe had been 
Rated to {hew the diftindtion contendfird for. That in the- 
cafe of Richards v. Comejord there was no eviclion of 
the tenant from any part of the land, but an attempt to 
apportion the rent as to part of the timet before it was 
due, which all thg books agree (a) cannot be done* That 
as to the breach being afligned for the non-payment of 
the whole rent, inRead of a proportion of if; if the 
plaintiff ^ight have recovered on this declaration for what 
was due, provided the defendant Kad pl,eaded his defence 
pro tanto, according to the truth ; it could not vary the 
plaintiff’s right that tht^defendant had pleaded the fapie 
defence in bar to the whole right of aflion, which he 
ojight not tp have done. 

Curia advifare vuh. 




1802 v 


STKVKMtOtf 

agtiuP 

Lams***. 


Lord Ellbnborough C. J. now delivered the judg* 
ment of the Cbuit: 

This is an a£lion of covenant by the leffor againjl the 
aflignee of the ^ffee for non-payment of a year’s rent. 
Flea, as to rent for half a year claimed, eviflion during 
. that time of a moiety of the premifes by title paramount. 
To this there is a demurrer : and the queftion is. Whe- 
ther the rent be apportionable in this aflion of covenant 
by the leflur againlt the aflignee of the leflee ? It clearly 
is fo in an a^on of debt or upon an avowry in replevin, 
by all the authorities ; and the only queftion is. Whether 
it be fo in covenant ? In covenant as between leflbr and 
ieifee, where the aflion is perfonal, and upon a tttere 
privity of contraf^, and on that account tranfitory as any 
pther perfonal contrail is, the rent is not apportionable. 

(«} Vi. 40 C>. 1%S. «• 
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I 

Bro, ContraH, ph i 6 . Moor^ ii 6 . Finch*s Law, Kh, 2. 
c. 18. But an aQton of covenant againft an aflignee 
differs effentially from a mere covenant peffonal : it is in 
fuch cafe properly a real contraA in refped of the land ; 
it is local in its nature and not tranfitory. In Barker v. 
Datmrt Carth. 183. it is faid to be ** adjudged in feveraf 
of our books (a) that an a£^ion of debt for rent againll an 
aOignee of a term is lo'cal, and will lie no where but in 
that county where Che l^ds are. And the fame reafon 
holds in covenant againft the aflignee ; for this a£Iion as 
well as that of debt is maintainable only upnn the privity 
^ ejiate, and the defendant is m jrcly ■ charged thereby, 
becaufe it is a covenant which runs with the land ; for if 
it had been a collateral covenant, the alCgnee would not 
have been bound by it} and that proves that the action is 
local only with refpe^l to the land.’* The objeflion as to 
the locality of this fpecies of a£lion of covenant, as againft 
an aflignee, was only gotten over in the cafe of the Mayor 
of Loudon againft C«.V, 7 Rep. 587. by help of the 

ftat. 16 & 17 Car. 2. c. 8. as being a miftrial cured* by 
verdict. So covenant will lie againft the aflignee of part 
of an eftate for not repairing his part"; ** for it is dividable, 
and follows the land,” with which the defendant as 
aflTignee is chargeable by the common law, or b*y the ftat. 
32 a. 8. c. 37. Congham v. King,' Cro. Car, 222. Upon 
the whole, therefore, we think that the coedition of this 
aflignee is in point of law different from that of a leflfee 
chargeable on the privity of contra£l ; and being charge* 
ttble ou the privity of eftate, and in refped of the land, 

(«} vide all tbe cafe* collected by Serjt. WJUtmt in a Mte to tht ca(e 
^Tbutjty V. Plant, 1 SaupJ. 241. b. 


his 
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his rent is upon principle apportionable as the tent of a 
leflee is, or asthis rent would be in an a^ion of debt 
or replevin. 

Judgment for the plaintiff' t 
|vUh leave to the defendant to amend his plea, and to plead 
it only to one mofety of the rent. 


Johnson aga'wjl ^iieddon. 

•JpHIS cafe was vjj^y fully argued in Eajltr term, 
41 Gco.'^% by Garroiu, Pttrif, and Laiuts^ agaiftff: 
the rule for a new trial, and by The Attorney Gi^teral and 
Cibbt in fupport of it. It is unneccfliiry to detail the ar- 
guments, as the fubftance of them was fu diilin^ly ilated 
ill the judgment of the Court, wliich was delayed till 
now in confe^uence of a diiTerence of opinion on the 
Bench while Lord Kenyon pre Tided in the Court. 

• 

Lawriikce J. (in the abfence of Crrje J.) now delivered 
judgment of the <Court : 

This is a motion for a new trial of. an aflion brought 
againft'the defendant, an underwriter on goods on board 
a (li ip called the Carolinn, from Sidty to Ilamburghf to 
recover a partial lufs fultained by the plalntifF, by reafoil 
of the fea water having damaged a cargo of brimftone and 
ihumack ; and upon a calculation by Mr. Oliphant^ to 
whom it was referred by^he parties to afeertain the lofs 
fuftaiiied, it hfts been fettled after the rate of 1 . s. d, 
per cent. And the ground on winch the new trial has been 
moved for is, that Mr. Oiiphnnt has proceeded in his cal- 
culation upon a miftalce, inafmuch as in eflimating the 
lofs he has taken for his foundation the dilFcrence between 

the 
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'July 7th. 

The rule by 
whicli to crIcu- 
Ute a partial loft 
uii R policy on 
go<t.ls by Tcafon 
of Tea- damage U 
the dit>eienc<: 
bcrwrfn the re* 
IpetVive gtoji 
proceeds of the 
fame goodt * 

foond and when 
darnagedt and not . 
the net proceeds % 

It being f.: tiled v 
that the under* 
wi iter ii not to . 
tr.ir .'ny lof* 
frtjiTi Audluaticft 
of market or port 
duties, or charges 
al^rfr the arrival 
of the goods at 
their port of del* 
li nation. 
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the nef produce of what the goods have produced, and 
what they would have produced if found } dnitead of the 
difference between their refpe£live gf^ produces. Upon 
the futleft conGderntion that we have been able to give 
this quelUon, (which has been depending a great whilci^ 
and which was argued before Lord EUenhorough came 
upon fliC Bench, and who, if the cafe were to be argued 
again, would give no opinion, having been concerned 
in the caufe when at the bar,^ my brothers Qrofe and 
JLe Blanc agree with me in thinking there fliould be a 
new trial, and that the calculadon is wrong. Somo 
points are agreed on both Gdes } viz. that the lofs is to 
be effimated by the rule laid down in Lnms v. Rucker, 
a Burr. 1 1 70. that the underwriter is not to be fubjefled 
to the ffu£luation of the market ; that the lofs for v/hich 
the underwriter is refponGble is that which arifes from 
the deterioration of the commodity by fta .damage ; and 
that he is not liable for any lofs, which may be the con* 
fcquetice of the duties or charges to be ^ paid after the 
arrival of the commodity at the place of its dellination. 
In l.rtuU v. Rucker^ Lord Mansfield fays Where sn 
entire individual, as one hogfhead, happens to be 
** fpolled, no meafure can be taken from the prime cod 
** to afcertain the quantum of the damage : but if you 
** can 6x whether it be a 3d, a 4th, or a 5th worfe, the 
damage is Gxed to a mathematical certainty j” and this 
he fays is to be done ** by the price at the port of delivery.” 
From hence it follows, that whatever price at the port 
of delivery afcertains whether a commodity be a 3d, 4th, 
or a 5th, the worfe, is a price to which he alludes. And 
this deterioration will be univerfally afcertained by the 
price given by the confumer or the purchafer, after all 
charges have been paid by the perfon of whom he pur- 

chafes I 
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chafes } or in other words* by the di/Ference of the grofs 
produce* and not by the difference of the het produce. 
When a commodity is offered to fale by one who has 
nothing further to pay than the fum the feller is to receive^^ 
it»is, the quality of the goods* which in forming a fair 
and rational judgment can alone influence him in deter- 
mining him what he fhall pay : he has nothings fb do 
with what it may hjive coll the feller} and the goodneff 
of the thing is the criterion which muft regulate the 
price : for being liable to no other charges* he has onlj 
toiconfider its intrinfic ^lue : and therefore if a found 
commodity will go as far again as a damaged commodity* 
by having twice its (Irength* or by being in any other 
refpeft twice as ufeful* he will give twice the money for 
the founil that he will for the damaged* and fo in pro- 
portion. To fay that this is not the rule will be to aflert* 
,what I conceiv^it will be difficult to prove* that the mar- 
ket price of things is not proportioned to their refpedlive 
values; and if itjje* it is a means of afcertaining Whe- 
ther a commodity be a 3d* a 4th) ora 5th* the worfe by 
any^rifk it may have met with* and the damage will be 
thereby afcertained in the degree pointed out in Levuit v. 
Rucker t 'and the underwriter who fhall pay by this rule* 
will pay fuch proportion or aliquot part of the value in 
the policy* as correfponds with the diminution in value 
occafiohed by the damage. Lord Mansfield in laying 
down the rule fpeaks af the price of the thing at the port 
of delivering as the meana^of afcertaining the damage } 
by which he mftft mean the nvhole fum* which is to be 
paid for the thing. For the net proceeds are not the 
price* but fo much of the pttce as remains after the de- 
duction of certain charges. Lord Mansfield cannot mean 

13 the 
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i8o 2. die price before the maft, leaving the purchafer liable to 

joHKsoir payment of further fums ; for fach payment ia ia 

tgainfl effedl but a part of the price ; it ia not an equivalent for 

the thing fold : for if the purchafer were not liable to the 

duties and charges* he would give as much more as the 

amount of thofe charges comes to. The price of a thing 

is what it cofts a man $ and if* in addition to a futti to 

he paid before the mad* other charges are to be borne* 

that fum and the charges conflitute the coft. It is not 

secelTary that the whole price fliould be paid to one per- 

*/ 

fon. To taking the net proceeds to calculate by* there 
are feveral ohjeflions \ one is* that by taking the net 
proceeds as the bafis of the calculation indead of the grofs 
proceeds* it will happen* where equal charges are to be 
paid on the found and damaged commodity, that the un- 
derwriter will be affected by the fluftuation of the market* 
which he ought not to be. This is obvious from con- 
fideiing* that if you take equal quantities from two un- 
equal quantities, the fmaller fuch unequal quantities are* 
the greater will be the difterence between the renaainders : 
Cco— ICO— 5C0 e. g. Suppofe found goods, including all charges* to fell 
300— ioo~-aoo ^ damaged for 300 /. i let the charges* pn each 

difiereace 300 jqq/. ; the difference after they are deduced, will be 
300 /. or Iths. But let the goods come to a fallen maiv 
ket with the fame degree of deterioration* and let the 
300— 100—100 found fell for 300/. and the damaged for 150/.* and dc- 

150—100— 50 . 

4u£b from each the charges; the net proceeds of the 

^ifTeiexice 150 

found will be 200 A* and of the damaged 50/.; and the 
difference will be |ths. But as the deterioration is the 
fame in both cafes, the underwriter fliould pay the fame* 
whatever be the jiate of the market ; which he will do if 

the 
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grofs'prodoce be taken feit. half the ralued or invoice 
price* Another confequence of taking the net produce 
virill be, tliat you will make the underwriter refponfible 
for a lofs not arifing from the deterioration of the com- 
modity by fea damage ; but for that lofs which the afTured 
TufFers from being liable to pay the fame charges on the 
found and damaged commodity. This will be i^uftrated 
by the cafe put of two (hips arriving with the*fame com- 
modity ^equally damaged j one |}eing*fuhje£k to dudes and 
charges, and the other \o none : the d^g<^ce of deteriora- 
tion being juppofed the fame, the underwriters (hould 
pay alike in both cai^s. Suppofe then the cargoes tp be 
deteriorated half } that the demand for the commodity 
4ind the (late of the market is the fame ; and that the 



1862. 
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Shvuook. 


goods, if found, would fell for looo/., but being da- 
maged, for 500 /., and the charges to be 200 /. On thofe 
goods where no charges are to be paid, the infurer will 
have to pay 50 per cent. The goods on which charges 
are to be paid, being equally good with the oth^r, will 
fell in the mai?:et for the fame fum, and when the charges 
arc dedu£ted, if found, will produce 800 /. : but being 1000— »oo— *oe» 
damaged, after the fame deduftion, will produce only — . 

300 A : and according to that calculation, if the under- 
writer were to pay, he would pay ^ths inftead of ^ths, 
or one half } not becaufe the one cargo has fufFcred more 
than the othv by the fea, for the fuppoHtion is, that the 
fea damage is the fame in both } but from* commodities 
of unequal value bein^ fubje£led to equal duties and 
charges. Suijpofe the fame goods fold before the mall ; 
a purchafer for thofe not liable to the duties, would give 
esa£lly what he -would give if there had been duties 
tshich the feller had paid } for as he has nothing further 
V01..II. Sf to 
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to p^y to lum, it is jail the fame, whether the feller had 
no charges to pay, or whether there were charges which 
he has paid } the commod^y in the one cafe and in the 
other comes to the buyer's hands in the fame (late. But 
on thefe goods, if liable to the further charges, he cojald 
give, if found, but 800/., as the duties,, he would have 
to pay would make the whole cdfe 1000/., and if da> 
maged,* a.id liable to ,the fame charges, he could give 
but 3po /. : for as l^c would be liable to pay 200 1 . in 
charges, if he were to giVe above ^00 /., the whole amount 
of what he would ultimately pay for the damaged goods 
would exceed their value, which Ipr the fuppoGtion is but* 
joo/. : he would therefore in this cafe give for the da- 
maged lefs than in proportion to its degree of deteriora- 
tion } for in giving 300/. he would only give Jths inftead 
of tths, or a half} not becaufe the damaged commodity 
is not half fo good as the found, but becaufe on fuch da- 
maged commodity he mull pay as large charges as on the 
found } and as this lofs to the allured arifes from a pur. 
chafer* not being able to pay in proportion. to the intrinliG 
<]uality of the commodity, it (Ituws that a falc before the 
mall, when equal duties are to be paid, docs not cor- 
refpond with the deterioration of the commodity, nor 

i 

afeertain whether it be a 3d, 4th, 5tb, or in what degree 
worfe chan the found } confequently that the dilFerence 
of the net produce cannot be the rule to^calculate by, 
where the charges are not proportioned to the refpeflive 
values of the found and damaged commodity. Another 
obje£lion is, that if the net produce be taken, it may 
happen that you can have no data to calculate by, which 
will be the cafe if the grofs produce of the found com- 
modity (hould only pay the charge ; and leave no net 

proceeds]} 
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proceeds ; for then^ there* can be no ditFerence between 
the net proceeds of the found i^^d damaged ; in propor* 
tion to which it ia contended that the underwriter is to 
pay. U{>on the whole of this cafe it is our opinion that 
the rufe (hould be abfcjiuce for a new trial. 

Rule abfokrte. 
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BATEMENT* Practice, 
No. 14. 

ACTION ON the CASE. 

See Assumpsit, No. i. 

. Bleaoihos, No. i; 2. 13, 14, 

« To an inquiiy concerning the credit 
of another, who was recommended Co 
deal with the plaintiff, a reprefenta- 
tion by the defendant that the party 
might fafcly be credited, and that he 
fpoke this from bis own knowUJgCn 
and not from hearfay, will not foltain 
an action on the cafe, for da4pnages 
on account of a lofs fuftained by the 
default of the party, who turned out 
to be a perfon of no credit ; if it ap- 
pear that it was mad^ by the de- 
fendant bonk fide, and with a belief of 
the truth of it ; for the fouTidation of 
the adlion is fraud and deceii in the 
dbfendant^ and damage to the plain - 


tiff by means thereof* And cak* 
ing the aflerdon of knowledgo fe* 
cundhm fubjedam materiam, 
the credit of another, it meant no 
other than a ftrong belief, founded 
on what appeared to the defendant 
to be reafonable and certain grounds* 
Haycraft v* Creqj^, M. 4a G* 3* 

9 * 

a. A commoner may maintain an a£iioii 
on the cafe lor an injury done to the 
common by taking away from thence 
the manure which was dropped on it 
by the cattle; though his proper* 
tion of Che damage be found only to 
amount to a farthings at leaft the 
fmallnefs of the damage found is no 
ground for a nonfuit. Pindar y. 
Wad/wortb^ H. i (4 

3. In ellimating the mcafure of da« 
mages in an afiion for breach of an 
engagement to replace ftock on A 
given day, it is not enough to take 
the value of Che ftock on that day if 
it have rifen in the mean time, but 
S f 3 the 
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ADMIRALTY. 


the higheft value as it Hood at the 
time of the trial ; there beinj^ noofter 
of the deli ndanc to replace it in the 
interinediate time while the market 
m0mmmMvsL8 rifing* Sbi'lfserd v. Johi^ant H 
42 G. 211 

4. In an adltnn on the cafe in tort for a 

breach ot a. warranty of goods, the 
Jcientcr need not be charged, nor, 
if charged, need it be proved. // 7 /- 
liamfon v. Ailijln^ 42 G. 3. 4^6 j 

5, It is not necclFary r) give a local { 

dafeription to the nufance in an a^ion j 
on the cafe for*divcrting the virter 
of a navigation ; and therefore if it' 
be doubtful whether the place ‘.vhere 
fuch navigation is dated to lie be laid 
in the declaration as a venue or 
local defeription, it wi!l be referred | 
inerelv to venue, and need not be 
proved to be at r;]ch place ; but it is 
fuflicient if it te at any other place 
within the county. Tie Merfay and 
Jrnxfell NaTt^afic/t v. Douglas ^ T. 
42 G. 3. 497 

ADMIRALTY. 

, An appointment by the Lords of the 
Admiralty of a daptain in the navy 
to be fecond commander on hoard a 
King’s (hip is valid by their gercral 
authority to appoint what ofiictrs 
they think proper for the fervicc, 
although another was appointed to 
the firft command on board the fame 
ihip9 and notice is only taken of one 
captain in the book of regulations 
for the navy. And fuch fecond cap- 
tain is entitled to a captain’s (hare 
of prize under the king’s proclama- 
tion. Waterhouft v. I^ing^ ST. 42 
G. 3. ^ 507 

The book of rcgnlalions for the 
navy, fubmicted by the Lords Com- 
miilioners of the Admiralty the 
King iu council in 1730, and ap- 
proved by his MajcAy by an order of 
council* is only dircAory to the Lords 
^ommiflioners* ib. 


AFFIDAVIT TO HOLD TO BAIL. 
AFFIDAVIT. 

. Where a ^defendant is brought up to 
receive judgment after convidion, 
an affidavit by th^ profecutor in ag- 
gravation, dating that a third per- 
fon, who refufed to join in the affi- 
davit, had informed him that the 
defendant after the trial h"ad repeated 
in his hearing the libellous matter 
for which be was indiAed, is not 
admiflible ; at lead not without 
da ting, that fuch third perfon was 
under the control or in^uence of the * 
defendant. R. v. Pin^erton^ E, 

3 * , N 3 S 7 

AFFID.W 1 T TO HOLD TO 
• BAIL. 

1. In an affidavit ro hold to bail for acA 

and upweards^ it is fufficient to rfega- 
live a tender o(' the faid fum in bank 
note‘5 : that having reference to the 
fpecific fum fwern to, which was 
fuch as might be fo tendered. May^ 
lift v. Tcwnjhend^ 42 G. 3. / 

2. Where the principd ref^des here, ic 

is not fufficient for his agent in an* 
affidavit to hold^to bail to negative a 
tender of the debt in bank notes to 
the beft rf his kutnvledgt and belief ; 
but fuch /.ender mud pof^tively 
negatived. Elliot v. Duggan, M. 
42 G. 3. 24 

3. An affidavit to holdctd bail for a 
certain fum for the breach of an 
agreement mud (hew that the fum is 
dipuUted damages, and not merely 
a penalty Stating that the defendant 
bound himfelf in a certain fum to 
perform a certain agreement, and 
that he had negleAed and refufed to 
perform his part, is not fufficient. 
Wildcy V, Therntoit^ 7 ** 42 G. 3. 409 

4. No counter affidavit can be received 
in J 7 . R, in order to contradiAor do 
away the effeA of an affidavit to hold 
to bail on the merits. And though 
fuch counter affidavit might be re- 
ceived to (hew that the ^Und^ntbad 

beea 


i. 



/\GREEMENT. 


APPEAL. 


beenxbeForff holden to bail for the j 
fame catile of action h*ere, yet it will ■ 
not avail to (Itew that he vv.is before , 
fo holden to bail in a forei^^n coun- 
try ; at Urall where it did not dilHnftly 
apgear that the dcfepd'»nt coulJ have 
the fan^e red refs and ben'rfit by the ; 

* proceedings abroaisl as hero. ImLiy i 
V. Edefsin^ 7^. 4 Z G. 3 - 4> ^ • 

j. If a defendant be holden to b>d ; 
under a Judge’s order, upon an affi-*. 
davit dil'clorm^r circnmftanccs vvhici ! 
fhew that the pl iintifFhas been </.//#• | 
nifieJ to fuch an amoii:if/^it is luf | 
iicient ; though it imprope»-lv lla'c j 
that the deftftidant was indettid to 1 
"that amount, and difclofe< the fpecial i 
circumilances. i 

I 

AGREEMENT. ! 

See Action on the Case. 

Assumpsit. 

PlE ADI NG« 

ANNUITY. 

1. An annuity granted in 1790, the 
grantee of whi<A died in 17941 und 
the intereft of which was regularly 
paid till iSoo without objeflion, iha’i 

^ Ti#t bc*'inipenchcd for a fuppofed 
defed of coufideraiion, which might 
have bef?n efrplaincd by the grantee 
if living. •And fcmble that an an- 
nuity paid without obje^.tion for 
more than fix years fiiail be p.^otedled 
by analogy to ^he ftaiutc of limita- 
tions again H any fuch objedition dehors 
the memorial, without Jlrong reafon? 
to the contrary. Ex parte' Maxwell 9 
M. 42 G 3. • 85 

2. An annul: y fecured on lands in fee 

of equal annuaf value need not be 
regiftered under the fiat, 17 ^ 3 - 
c. 26. yi 8. though the annuity %vere 
alfo fecured uoon leafeh^ild property. 
Expa*-te Michell, //. 42 G. 3. 137 

3. A memorial of an annuity, dating 
the whole confideration to have been 
paid in money, U good ; though part [ 



of it were paid by means of a banker’s 
check, the value of which had been 
a^ualiy received by the granttu^onie 
time before the execution of the 

dftvis. 

4. Where the memorial of an annuity , 
regilb‘red under the llatuie 7 G. 3. 
f. 26. fb??d that ** the bond, warrant 
of atroroey, indenture and deed poll, 

to ^ecurc the annuity, were 
witnenVd by four perfons,” that 
^nuil be t.'ikcn^o mean that each^of 
them were i'o witneflVd ; and there* 
fore il it appear ,by the anfwcr on 
oath of the afilgnee of the grantee, 
that /^►/*eof the inflrumencs were at- 
tcllrd ny two pcrl'g^ns only, the court 
oh application, though at the dillance 
of near twenty years, and after the 
principal parties and witnefTes to the 
tranfaflion are dead, will fet afide the 
warrant of attorney ; the merits of 
fuch nbjedlion not depending on tef- 
timo 'v loll by the delay. Ex parte 
Miickreihy 7 ". 42 G. 3# 563 

5. Where a rule nifi is obtained m.>; 

E, R for fetting afide an annuityp 
the fcvcral objedions thereto intended 
to be infilled on by counfel at the 
time of making fuch rule abfolute 
mult be fiaicci in the faid role nifi, 
Rcgula generalise ST. 42 G. 3, 569 

APPEAL. 

See Overseers of the Poor, 
No. 2. 

f. By / 19. of flat. 13 G. 3. c, 78. 
wncre an order ofjuilices has been 
made for flopping up a road an appeal 
is given to the party grieved by any^ 
** Igch order or proceeding, &c. at 
the next quarter Jetpons after fuch order 
made or proceeding hade held 

that at all events an appeal to the 
* feflions next after the aSiiul ehjfruc^ 
tion of the road was too late; the 
party having had fufficienc notice of 
the order in time to have appealed 
to a preceding Teflions, before which 
time the furvevors of the highways 
S f . ' *had 



S9* ASSUMPStT. 

; had b« CO flop ap the road, R, 
V* the juflices cf Ptmtrokejhin^ U. 
4 ^^^- 3^ 213 

? ASSUMPSIT, 

!• h feaman having contracted to go a 

. voyage from A. to^. and back again, 
with a ftipulation that he (houid not 
be entitled to his wages till the end 
of the voyage, cannot lhaintain a 
general indebitatus aflumpfit tore 
cover his wage^pro raia as far as j3.; 
though he were there wrongfully 
difmiflfed by the dlfendanc, the cap- 
tain ; but his remedy is either for the 
breach of the fpecL'il contract, or for 
fuch tortious aCT of the captain’s, 
whereby he was prevented from 
earning his wages. HulU v. Height-^ 
9tan. H 42 G, 3* 14; 

Upon a laic of hops by the fample, 
with a warranty that the bulk of the 
commodity anAvered the fample, the 
law does not raife an implied war- 
, ranty that the commodity Ihould be 
finerchantable, though a fair mer- 
cbantable price wer^ given ; and 
tbisrcforc it there be a latent defeCt 
then cxifling in it, unknown to the 
feller, and without fraud, on his part, 
(but aVifing from the fraud of the 
grower from whom he purchafed,) 
fuch feller is not anfwerablc, though 
the gootls turned out to be unmer- 
chantable. Parklnfon v. Lee 9 E. 

G. 3. 314 

The plaintiff*, a broker, having a 
lien on certain policies • of infurance 
cffeCled for his principal, for whom 
he had given his acceptances, the 
defendant promifed that he would 
provice for the payment of th^fe 
acceptances as they became due, 
upon the piiinciff’^ giving up to him 
fuch policies in order that he mi^ht 
collect for the principal the money 
due thereon from the underwriters, 
which was accordingly done, and the 
money was afterwards received b> 
the defendant : held, that this was 


BAIL* 

not a promife for the debt or defautt 
of another within the Astute of frauds t 
and that the plaintiff# might recover 
againft the defendant as well for the 
breach of agreement in not providing 
for the payment of the acceptances^ 
as alfo upon a count for money *had 
and received.' Qaftling v. Auhart^^ 
E. 42 G. 3. ^ 3®5 

4. Money paid by one with full know- 
• ledge, or the means of fuch know- 
ledge in his hands, of all the circum- 
ances, cannot he recov9r-ed back 
again on# account of fuch payment 
having been made under an igno- 
rance of the law. Bdlkts v. Lumley, 
r. 420.3.-^ 46^ 

$• where fuch payment made under 
an uncertainty of the fa 6 ls, Chatfeld 
V. Paxton » M. 39 G. 3. cited. it* 
6 . The law will not raife an implied 
promife in the pariih where a pauper 
18 fettled to reimburfe the money laid 
out by another parifli, in which he 
happened to be, in providing neceflary 
medical afiiftance for him. Atkins 

v. Bannvell, 7 ** 42 G. 3. -505 

ATTORNEY. 

t 

One who executes a deed for another, 
under a powei^of attorney, muft es^e- 
cute it in the name of his principal ; * 
but if that be done, it igattep not in 
what form of words fuch execution is 
denoted by the fignature of the 
names : as if oppofice the feal be 
written for J. £.** (the princi- 
pal,) Af. (the attorney,) 

fL.S.J Wilks and another v. Back, 
H 42 G. 3. ^ 14a 

« 

.ittarney. Warrant efi toiat^ifs judgmtnt* 
See Practice, No. i, 2. 

, BAIL. 

I. If the defendant’s attorney or his 
clerk be. put in as bail, the plaintiff 
luufteacept tothebaiL andcannotpro- 

ceed 



BANKRUPT. 

cccd as if the matter were a nullity. 

V, ibe Sheriff of Sur^’eyt //• ^2 
G. and Foxall v. Bowermaet^ ib. 

• i8i 

An om!iQ;gn in the ac etiam part of 
the writ 'of the fum for which the 
defendant is arrefted on bailable pro- 
ceffi^is irregular^ and he cannot be 
hulden to fpecial bail^therecn. Da^ 
nji/on V. Froji^ E* 42 G. 3. 305 

3. Bail ill error arc uot required by 
flat. 3. y. I. c. H, on error brought 
on a judgment by default in elebt on 
a count for a promiftbry noje, any 
more than on counts for goods fold 
and delivered, ^d on an account 
fl^cid ; though if there* were one 
count, on which Jjbdgmenr was en- 
tered up, for which bail in error were ' 
not required, it feems fufliciert to 
cxc^ife the plaintifF in error, 7 r/cr v. 
£rie/gmattt E* 4a G. 3. 359 

A writ of error, though not returned, 
is of itfelf a fuperfedeas ; and may be 

E ’ed by the bail to have been 
and allowed after the tfluing 
knd before the return - of the ca. fa. 

• againft the principal, fo as to avoid 
proceedings againjjl; them in feire 
facias upon the recognizance of bail 
profecuted after a return by the 
iherjfF of non ellinventus,made pend- 
ing fuch writ of error. Samp/on v. 
Erowet, 7 ", 42^. 3- 439 

BANKRUPT. 

,1. A trader orders bsg* of wool of de- 
fendants (merclMints) in December, 
which are delivered on the iqih of 
February following ; acid by the 
courie of dealing the trader jias the* 
option of returning the wool for 
which he has no call, though pre- 
vioully ordered. The trader being i 
from home when the bags were dc- I 
livered, on his return the lame day 
gives diredlions not to have them 
opened or entered in hi^ books, but 
only weighed cfF to fee that they 
agreed with the invoice ; he being 


BARON AND FEME. 59$^ 

then in embarrafled ctrcom fiances^ 
and intending not to cake them into 
the account of his (lock if in the 
event be found himfelf unable to pus# 
fue his bufinefs. , Afterwards, on the 
4th and 5U1 of Marcb^ being then 
avowedly infolvent, he returns the 
bags with a letter to. the merchants* 
declaring his lituation, and hoping 
they wiil have no objection to take* 
back the wool, and requefting the 
favor of a line of approbation thereof; 
wlsich letter is reeeived and the ap- 
probatton given after ait of bank- 
ruptcy committed on the fame dajr 
the letter was Tent. Held that by the 
trader keeping pofTeflion of the gooda 
fo long, his opHon (arvhich ought to 
have been cxercifed on the receipt of 
them) was gone ; and that being la - 
a llace of iiifolvency and on the eve 
of bankruptcy, he could not exercife 
the power of relloring the goods to 
the vendors, though without any 
fraudulent concert with them; but 
that the trader's affignees are entitled 
to the property. Neait v. Ball^ 

42 G. 3. I|.y 

• If a trader beedme a bankrupt be- 
tween the time of executing a bill of 
falc of a Ihip ac Tea to the defendant* 
and the time of the defendant's com- 
plying with the requifices of the re- 
gillry adls of the 26 G. 3, c 60. and 
34 G. 3. r. 6s#. y: 16. though fuch - 
requifites were completed alter the 
adt of bankruptcy, and before the 
adlion brought, the property does not 
pafs ; but the aflignees of the. bank- 
rupt mny recover the polTelfion of 
fuch Ihip in trover* Mo/s v. Char^ 
nock,E. 42 G. 3. 

BARON AND FEME. 

See w 1 1. 1# , ^lo. I, 2. 

A covenant, by a hufband to pay to 
truilees a certain annual fum by way 
of feparace maintenance for his wife 
in^ cafe of their future reparation, • 
with the confent of fuch truftees or 

their 



bill of exchange. Sec. 

f • 

their executors, &c. is valid in law. 
^dney v, Cbamiers, £.42 G. y a8j 


-HJILL OF EXCHANGE, &c. 


5#r Witness, N^. i. 


i 




BRIDGE. 


! 


The county or riding is liable to the j 
repair of a bridge b^ih by truilers | 
under a turnpike ad ; tiurc being no i 
fpecial provifion far exonerating locm \ 
from the cbmmon law liabi.ity, or f 


transferring it to others ; though the 
truftces were enabled to raife toils for 


the fopport of the ronds, R, v. Tbe 
Inhabitants of the iVtJl Ridittg of York ^ 
jbire,E. 342 

S; Jf a bridge be of public utility, and 
ufed by the public, the public muft 
repair it, though built by an indU 
vidual : aliier it built by him for his 
own benefit, and fo continued, with- 
out public utility, though ufed by the 
public, ib* 342 

A bridge built in a public way with* 
tv out public utility is indidable as a 
' ottfance; and fo ft is if built co- 


iourably in an irnperfed or incon- 
. venient manner, with a view to throw 
the onus of rebuilding or repair- 
ing it imaicdiatcly on the county, ib. 

. 342 

4. Where to an indidmcnt againit a 

Riding for not repairing a public 
carriage bridge, the plea alleged 
that certain townihips had immemo- 
moriallj ufed to repair the faid bridge; 
evidence chat the townOiip^ had en- 
larged the bridge to a carriage 
bridge, which they had before been 
bound to repair as a foot bridge, 
will not fupport the pica. MUb^ 
aSG. 3. ib. 353 

5. Where townfhips have fo enlarged a 

bridge which they were before bound 
to repair as a foot bridge, they (hall 
ftill be liable pro rata ib. 353 

6 . Where an individual builds a bridge 
which he dedicates to the public, by 


COMMONER. 

whom it is ufed, the county are 
bound to sepair it. ib. 3 ;3 

7. 7 'hc county is pliable to repair a 
bridge built in the highway and ufed 
by the public above f<irty years, 
though originally erected for the 
convenience of an individuil. JR, 
V, Tht Inhabitants of tbs Confttf of 
Glasiiorgan ; dr. Ld. Kenyon C. f. at 
Herefcrd in 3^6 

B{lOKER. 

. • ■ 

, See Lien, No. a. 

CANDLES. 

# 

Sa Excise. 

CERTIORARI. 

. If an order of removal be confirmed 
at the feilioiKS, .irui both orders be 
removed into lu R. by certiorari on 
a cafe referved, and this court difap* 
prove of the orde^^, for want of ju# 
rifdidlion of the removing magiitrates 
appearing on the face of the original 
order; this cogrt will (juaOi 00th 
orders without* remitting back to 
the feflions to quafh the original or- 
der, for ihw purpofe of cna}>ling^heiu 
to give maintenance according fo 
flat. 9C. !. c. ff)- and at any 
rate they will not admit in applica- 
tion for amending their judgment fur 
qualhing both orders made in the 
term rubfequent to the judgment fo 
pronounced. R. t. The Inhabitants 
sf Mcor CritcUll^ H. 42 G. 3. a 23 
• ’■ 

COLLATERAL PROMISE. 

Su AssuMPnT* No- 3 * 

COMMONER. 

. A commoner may maintain an afiion 
on the cafe for an injury done to the 
common, by caking away from thence 
the manure which was dropped on it 

i>y 



CONSIGNOR AND CONSIGNEE. 


COVENANT. 


by the cattle ; though h?s proportion 
of the damage be found only to 
the amount of a fariiung : at leaft 
the fmallnefs ^f the damage found 
is no ground for a nonfuit. Pindar 
V, Wadpwhrth^ //. 42 C. 3. 154 

CONSIGNOR AND CONSIGNEE. 

• a 

$e€ Lien. 

CONTRACT. 

Su FeEADING^.No. Is 2. 

% 

CONVEYANCE. 

% 

•^^^Insolvent Debitors No. 2. 

CONVICTION. , 

•1. Tf the convi^ing magiftrnte give a 
proper date to the time of the con*- 
viAion upon the face of ir* and after* 
wards add an impoiTible date to the 
time when he fet his hand and fcal to 
• the conviAion ^being belore the of- 
fence committed), ttic latter may be 
rejeded as (urplufagc. R* v. I i Ion, 
//•.42 G. 3. # 195 

2. it is enough thal the convidion fees 
forth that the witnefs was examined 
op oath» without ftating that the ina- 
gillrate had authority to adminifter 
(he oatbf • ib. 

CORPORATION. 

See Quo Warranto— 
in nature o/\^ 

, Where a power of creating freemen 
is ihewn to have been Once veiled in 
• the body at large, of a prefenpeive 
corporation^ the exercife of it cannot 
be fuftaiDtd in* a feie^ part of the 
fame corporation continued by char- 
ters under other najnes of incorpo- 
ration ; there being no exprefs grant 
of fuch a power to the filed body by 
any fuch charters, nor even any by- 
law 10 e^ed I even fuppofing 


m 

*fucli a potver could be transferred by 
a by-law from the whole to a part of 
the fame corporation ; although it 
be ftated in the pica and adm itted by 
the demurrer, that the fame^power 
which was inunemorially cxcrcifed by 
the vvhole body down to the period 
v\ the granting and acceptance of the 
charters ot ^an:rs I. and C&ar/os 
had been, fince tliofc charters, Arc. 
continually cxcrcifed by the feled ; 
body in qifellion'^ and although fuch 
chatters cont.iined a confirmation of 
•all foi mcr prix'ifcgcs^c. under what- 
ever names of incorpuration thereto- 
ffi.e erjoyed. Rtx v. Holland, Af. 
42 G'. s.. 70 . 

'CCSl'S. 

1. The party fucc'cdlng U not entitled 
t^> the colb of examining witnefies 
nn intorroeatoric*^, or taking office 
copies t>f dcpolitions : but each party 
applying p^ys his own cx^»encc unlcfs 
it be otherwile cxprcnid in the rule. 
Stephens v. Crichton, E, 42 G. 3. • 

2. Where the phiintiffs fued as excctiS;:' 

tors in covenant again il the leflbr df 
their tellatcr, for not providing tiitt* 
ber fof the repair of the demifed 
premiles, upon a demand made by 
the plaintifts after the death of their 
tellator; held that they were noC 
liable to pay the colls of a judgment 
as in cafe of a nonfuit ; inafinoch as 
though the breach happened in their 
own time, they could only declare as 
executors upon the contrail made 
tviih their teltator. Cooie v. Lueae% 
E. 42 G. 3. . , 39J 

COURT LEET. 

Set Custom or Jurors, No. i, 
Quo War RAMTt), No. 3. 

COVENANT. 

. A covenant by a halband to pay t, 
truftees a certain annual fitm, by w4y 

of 



Pff CROS$ REMAINDERS. 

of ilepanite miintcnance, for his wife 
in cafe of their future feparation ivith 
■ ^^confent of fuch trufteea or their 
^^qigtora. &c. is valid in law. Rod- 
kty V* Chambers^ E. 4a G. 3. 283 

Mt An aOion of coveriant lies againtt 
; affignee of a leflee of an eftate for 
ft part of the rent ; as in fuch cafe 
the adtion is brought on a real con- 
tra A in refpeA of the land, and not 
^ €>n t perfonal contrad: and in cafe of 
'cviAion the rent may be apportioned, 
ftiin debt or replevin. Aliter in 
covenant agaiaft the leflee himfclr, 
' Whdji liable on his perfonal coiitr^^A. 
^ttvon/on V. Lambard^ Tn 42 G. 3. 

S 7 S 

CROSS REMAINDERS. 

Sa Dfivi8B» No. 1, 2. 

CUSTOM. 

A Ciilloin to fwear the jurors at one 
court leec. to inquire, and to return 
their prefcntmenis at rhe next court, 
'|s bad in law« Dawdfen v. Mo/crop, 

■ Jfi 4a G. 3. 56 

DEED. 

Sio Iksolvbmt Debtor* No. 2* 

I* One who executes a deed for ano« 
ther under a power of attorney mu A 
execute it in the name of his prin* 
cipal ; but if that be done, it matters 
not in what form of words fuch exc- 
^jeution is denoted by the (ignature of 
tl^e names : as if oppolite tne feal be 
written forJ.B (the principal), 

•* Af. (the attorney), (•« L S.'*) 

Wilkt and Another v. Back, //. 42 

G. 3. 142 

2. Where in an aAion on a bond, evi- 
dence was cfFered that diligent en« 

S juiry bad been made after one of the 
ubferibing witnefles at the places of 
fcfidence of the obligors and obligee, 

. and that no account could be obtained 
of fudh a perfon, who he was, where 


DEVISE. 

he lived, or any circamftanee re* 
lating to him ; held fufEcient to let 
in proof of '^the hand of the other 
Aiblcribing witnefs,awbo had fince 
become interefted as adminiflratrix 
to the obligee, and was a plaintiff on 
the record. CunUfft v. Sefton, Hm 
42 G. 3. , * 183 

3. If a fubfcribing.witnefs to a deed bef 
abroad, out of tlie JurifdiAion of the 
court, and not amenable to the pro- 
• cefs at the time of the trial, evidence 
of his hand-wripng is admiflible; 
.^though it do not appear whether he 
be domcciled or fettled abroad. 
Prince v. Blackburn, if. 42 G. 3. 

r 250 

DEVISE. 

See Will. 

i. Under a limitation (after eflates for 
life to A. and B.) of all and every 
the faid premtfei to all and every 
theyounger children of . 5 , begotten 
or to be begotten, if more than one 
equally to be devided amongft < 
** them, and to the heirs of their 
** refpeBiw body and bodies as te- 
** nants in common, &c« and if only 
one child, then tb fuch bnly child, 

** and to the heirs of his or her body 
*• ifiuing ; an'd for nvant of/uch iffue^^^ 

(a devife of) the Jaid premijes to* 
C. N. &c.(vvith feve^l limitations 
over) i** “ and for want of fuch 
ifTue,’’ then the tellator divided tbe/aid 
premifes between feveral branches of 
his family. Held that croft re- 
mainders were to be implied between 
the younger children of J?. from the 
apparent intention of the teftator 
from the whole of the will, notwith-- 
ftanding the ufe of the word refpeQintt 
in fuch devife. IVai/on v. Foxon, Mm 
42 G. 3. 36 

2. A devife by A. (having 3 fons and 
7 daughters^ to his fons in fucceffion 
for life, remainder to the heirs male 
of their bodies, remainder to the 
heirs female of their bodies^ remain- 
der 



EJECTMENT. 

.der to all and every his daughter and i 
daughters (if two of more) as tenants 
in ccmqiion/ and to the heirs of her 
and their bodies^ remainder to the 
heirs of the devifor’s brother; gives 
erofs remainders to the daughters. 
Eetween more chan two the prefump* 
lion is againft arofs remainders ; but 
this may be controlled by a plain in- 
tention to \}ie contrary. Doe v. 

JP. 1 3 G. 3 • tited. iAj»47 

• gave by ^ill his tenant-right 
whiclr he held by leafe to ji* 

etoe to iiijpo/e of or felMt : ilnd (f he 
refufed to dwell there t or keep it in his 
own poffejpikt then that J* 1 * (hould 
have his tenant-ri^t. of the farm. 

/• having borrowed mpney left 
the title deeds with his creditor as a 
fccurity, and confefied a judgment 
to fecure the money ; and having al(b 
given a judgment to another creditor 
^vho iiTued an execution againft him, 
the iheriiF fold the leafe to the credi- 
tor with whom the deeds were depo- 
fited, he pa(ying the debt of the plain- 
tiff ill the execution : and A* /• 
having left the premifes and ccafed 

• to dwell thereon the day of the exe- 

cutioDj before the Iheriff entered ; 
held that the remainderman was 
entitled to enter» the eiiate of A. /. 
having determined by fuch his a As. 
Dee* dm Hbot/on v. Hawke^ 7 *. i}2 
G. 3. • 481 

EJECTMENT. 

• A landlord gave a notice to quit 
different parts of a farm at different 
times» which the tenant negleAed to 
do in part, in confeqaAice of which 
the landlord commenced an cjeA- 
stient; and before the laft period 
mentioned in the notice was expired, 
the landlord, fearing that the witnefs 
by whoni he was tt^ prove the notice 
would die, gave another notice to 
quit at the refpeAtve times in the 
Allowing year, but continued to pro- 

bh cjeAm^nt : held the 


EVIDENCE. 

fecond notice was no waver of 
Doe v. WiUtamsm H* 4^ G* 3. 
a. Where a defendant in eje Amen t 
as to the arable lands froiH*Caii<lle«* 
mas, and as to the reft of 
from May-dgy, the rent being^.gl^« 
able at Michaelmas and Ladyrdey* 
and notice to quit was given 6 inobthe 
before May-day, but not 6 
before Candlemas ; Lord JCen^mh M 
S/ajorf fum. af. 1788, npnfmced.tb# 
plaintiff. S^nsrem Whether (be 
tice to quit were. given half a yueiMf’ 
before Lady-day ? Doe d* Zsf. JBr^ 

de Wthon^ v. , cited in Doey% CJU 

njert* ^ 384, 

3. A reAor may recover in ejcAeseiib 
againft his leifee on the ground of 
the leafe of the re Aory being avoidedl 
on account of his own non-refidencCf^ 
by force of the ftat. 13 Miieo* r. to. 
and the leafe to the defendant dea 
feribing him as doAor in dtvinify 
produced by him at the trial iu 
port of his title, is prima facie etv 
dence of his being fuch as 
therein deferibed to be, aaaMmp 
avoid the Uafe under the ftat. 1 1 
I ij. yi 3. Thfogmorton dm 
v* K>\otr, T* 4a C. 3. 

EVIDENCE. ^ * 

^ee Rector, No. i. 

j. A fettlement by being rated apd 
paying races cannot be proved 
evidence of paying only, without w 
produAion of the race, or accountiiig 
rcafonably for the non-produAioA ^ 
it; although the payer was both owiiet 
and occupier of the eftate for which 
he paid the rate. Jim v The 
tants ofCoppuUm M 42 G. 3, t| 
2 . Neither the hearfay of a paopey w}N 
is dead, nor his ex parte examiaadpt 
in writing taken on oath bejTore tiyc 
magiftrates, touching bis feitleineeti 
are admiihble evidence! of fpeh fetidei 
snenc. R. v. The Ma^itm 9 i 4 % 
Ferrj Fryfiqnt^ 4a O. j. ^ 

Ato 


EVIDENCE. ^ 

|lttdE.v. 7 bt Inbabitanis of Cbadder- 
' 42 G. 3. ^ 27 

86 an ex parte examination of a pao- 
|»ejr*{8u*ching his fetdement cannot be 
teceived in evidence *or fuch fetde* 
f|ient» though he be dead. R. a;. 
fhi Inhabitants rf J^ergnsitHy^ Af. 42 
G. 3. 63 

The payment of money -into court- 
apon a count dating a fpecial contract 
la an admiffion of fuch con*tra£t^ and 
narrows the inquiry to the quantum, 
Otf damages fuftained^y the breach 
thereof* Therefore if the plaintiff 
declare as upon a general undertaking 
by the defendant to carry goods for 
bivet on which the defendant pays 5 L 
btto court, the latter cannot give in 
evidence that the contract was that 
he ihould not be anfwerable for good 
loft to a greater value chan 5/. unlefs 
enteretl and paid for accordingly : 
dtougli if no money had been paid 
iatocourt, the plaintiff muft have been 
bonfuited on fuch evidence. Tate v. 
^illan^ M. 42 G. 3. and Pigott v. 
yRmnia, Em 3*6 G. 3. cited ib» 1 a8 
Kv^ere, in an adtion oc a bond, cyi- 
was offered that diligent in- 
Qlliry had been made af:er one of the 
^jobferibing witneffes at the places of 
tefldence of the obligors and obligee, 
and that no account could be obtained 
of fuch a perfott, who he was, where 
he lived, or any circumftance re- 
lating to him ; held fufficient to let 
in proof of the hand-writing of the 
Other fubferibing witnefs, who had 
finbe become iniercfted as adminiilra- 
"fflx to the obligee, and was a plaintiff 
on the record. Cunlijfe v. Se/ton, 
420.3* ^ *83 

f If a fubferibing witnefs to a deed be 
i^ruad, out of the jurifdiilion of the 
:g6urt, and not aOicnable to its pro« 
4iefi at the time of the trial, evidence 
iof his hand-writing is admiflible ; 
^ though it do not appear whether he 
/h# domiciled or fettled abroad. 
iJPHmti V. Blackbnrn^H^ 42 G. 3. 250 
Wheire the iffw U on the ufe or 


EXCISE* 

death of a pe^^fon once exift!ng,^ha 
proof lies on the party afTerting the 
death. IVilJon v. Hod^es» E. 42 G. 3* 

312 

8* Where a defendant is brought up to 
receive judgment after coavi£tion, 
an aRidavit by the profecutor in ag.^ 
gravaciun, ftating that a third perfon 
who refufed to join in the affidavit had 
informed him that the defendant after 
ihe trial had repeated in his hearing 
the libellous matter for whiq}i he was 
i^ibted, is not admiflible; at leaft 
not without* fwearing that fuch third 
perfon was under the control or in- 
fluence of the defendant. R» v* Pin* 
kenon, E. 42 G, 3. 357 

9. Where the flat. 7 & 8 Wm 3. c. 30. 

f 24. enabled the commiflioners of 
excife to fummon witneffes before 
them upon a charge exhibited agffinil 
another for an offence again ft the 
excife laws, and an information in a 
collateral proceeding recited fuch 
funimons to have been duly made; 
proof of a printed fummons diftri- 
buted and iffued in blank by order of 
the commiflioners to their agents, and 
afterwards filled up ^y one of them 
without any fpecial direfttons from 
the board, is fufficient ; although not 
iigned by any of the commiflioners; 
nor iflued in their individual names ; 
fuch having been the coiiSlant^ufage 
in that refpedl fmee the introduftion 
of the excife. R* v. Ste^uen/cn, E* 
42 G. 3. ^ ^ 362 

10. In an a^ionon the caQ; in tort for a 

breach of a warranty of goods, the 
fcknter need not be charged, nor if 
charged need it be proved. fVilliam^^ 
fan s. Alli/dk^ 9 ". 42 G. 3. 446 

excise/ 

[. The flat. 26 G. *3. c. 77. f 13* 
, which ena£ls tb^tno perfon- fhall pro- 
fecute ** any aAion> bill, plaint, or 
** informatim^ in as^ of the King^s 
« fourtsd^ for the recovery of any 
excife peniltyi lu^lii prefeent^ 

by 



EXCISE 


by th« Attorney General or fome 
revenue officer, is confined to the 
Juperior courts of record ; ind there- 
fore an informatioii for a penalty for 
removing wax candle^ from the place 
of manufadlory before the doty paid 
(byy: ^o. of the fame ftatuce,) may 
be profecuted before the cominif- 
fio%»s of excife by oge not averred 
to be fuch officer. R. v. SiC’vcnton, 

E. 42 G. 3. ^ 362 

2. And the information ftating ineif'e^t 
, that the candleic were home-made 

candles feemt to be ruffi<fient, without 
cxprefsly naming them Rritifi^ can- 
dlps ; the words of the aQ being 
Britifli fpirits* foap, and candles;** 
chough fuppo&ng this would have 
been a ground for error or appeal in 
the original information, it is no ob- 
jedUon to an information in a colla- 
teraf proceeding for confpiring (o 
revcnc the examination of a witnefs 
efore the commiffioners of excife 
on fuch prior information, which is 
only dated by way of recital in the 
fnformacion for the confpiracy. ib, 

3. The fame anfwer applies to an^un- 
•certainty (if any) in the charge of 

the iirft information* recited ; in ne- 
gativing the excufe of a prior con- 
demnation as well as prior payment 
of the duty before removll ; though 
that feems proper enough. ib^ 

4* So the iiTuing mt procefs againft the 
original defendant, or the joining 
iflue on the infornia ion recited, is 
immaterial as to the charging the of- 
fence of the fubfequenc confpiracy. tbm 
5. Neither is it nec^ifary, at lead in 
fuch collateral proceeding, to recite 
that the original iiiform\Ltion was 
rofecuted before the commiflft^ners 
y name, though it be not averred to 1 
have been before .three or more of 
them, according to dat. 1. G. 2. dat. 
2« r. • ib* I 

j$. Neither ii it neceflhry in, rewriting ' 
fuch prior •information, averred to 
have been made within .three months 
after the oifence committed, accord* 

5 


FBKIB COVERT. 

w m 

ing to dat. I IF. iS M. r. 54. i)* 

aim to aver notice thereof to the 
original defendant within a week, as 
IS direfied to be given by^the fispie 
datute. ^ it. 

7. Where the flat. ^ Sc S 3, c. 30. 
yi 24. enables the commiffioners of 
excife to fiimmon witnefTes before 
them, upon a charge exhibited agsinft 
anocher for an odence againlT the 
excife laws, gnd an information in e 
•collateral proceeding reciced fuch 
funvnoriS to have been duly maile ; 
proof of a printed funfmons didri- 
butedand iirucd in blank by order of 
the commiffioners to their agepts, 
and afterwards filled np by one ^of 
them without any fpecial dirediont 
from the boards is fufiicient, although 
not.dgned by any of thecommiffion*- 
ersi.- nor ilTaed in their individual 
names ; fuch having been the condanC 
ufage in that refped iince the intro- 
dudion of the excife. 

EXECUTION. 

I. A defendant cannot be taken in ex* 
ecution /Tv/Vr on iTic fame judgment, 
though he were difeharged toe firll 
time by the plaintiff’s confent upon 
an exprefs undertaking chat he fliould 
be liable to be taken in execiitioii 
V again if he failed to comply with the 
terms agreed on, which he did. 
Blackburn v. Stupart^ ft 42 G. 3 . 243 

EXECUTORS. 

See Costs, No. 2* 

FALSE REPRESENTATION OP 
CREDIT. 

See Action on tbk CASt,No. i. 

FEME COVERT. 
^rrWiLL, No. i, % 

PO- 



6oo FOREIGN COURTS. 


HIGHWAY. 


FOREIGN COURTS, i 

S’^jPrize 4 No. I. I 

In juftifying a trefpafs under the > 
procefs of a foreign court, it Teems | 
that the plea fhould be formed in 
analogy to fimilar juili/icatlons under 
the procefs of our interior courts : 
but at any rate a plea which only 
Itatcs that the court abroad was go- 
verned by foreign laws, that the 
property ieized was within its jurif. 
ai£tion» that certain legal procce<iii\t,s 
were had, according to fuch foreign 
laws, againft the property in quedion 
in< fuch court, having competent ju- 
Tifdidion in that behalf, ct ialitcr pro- 
that the defendant was 
ordered by the faid court, having 
competent authority in thit behalf, 
to fclze the property, is bad \ being 
too general ; and not giving the 
plaintiff notice whether the defendant 
jufliiied as an ofheer of the court, or 
party to ihe cauCc ; cr cf what nature 
the charge wa , or by whom inili- 
tuted, or what the order of feizure 
was, wheihcr gibi'ulute or quourque, \ 

2cc« Cjic/li'f£ V. JLcj'k/ iEf • 4^ > 

^r. 2 , 2 Do 

FORFEITURE. 

Jf* gave by will his tenant-right 
whijch he held by Icafe to J* /. hut 
mt to difpofe of or fall 1/ ; nfia if hr. 
refufed to d^-ivell there 9 etr keep it in his 
e^wn prfftffiont then that y./. Ihould 
have his tenant right ot the farm. 
>f. L having borrowed money, left 
the title deeds with his creditor as a 
feenrity, and confeflfcd a judgment to 
fecure the money ; and having alfo 
given a judgment to another creditor 
who iflued an execution againil him, 
the (hcriff fold the Icafe to tlie credi- 
tor with whom the deeds were depo- 
fitcd, he paying the debt of ihc plain- 
tiff in the execution : and h 
having left the premifes and ccafed 
to dwell there on the day of the ex- 


ccation,- before the (hcriff entered; 
held that f. /- the remainderman 
WHS entitled to enter, the eftate of 
.A. L having determined by fuch his 
adU. Doe Ibbotfon, v. Hawke 9 
42 G. 3* 481 

FRAUDS— STATUTE .OP. 

c 9 rr As^^UMPSIT, No. 3. 

The plaintiff, a broker, having a Ilcn 
on certain^ policies of infurance ef- 
ferted fo** his principal, for whom he 
had given his acceptances, the de« 
fendaut p omifed that he would pro* 
vide for the payment of thole ac- 
ccctan*ces as they :.ecame due, upon 
the plaintift’a giving up to him fuch 
policies, in order that he might col- 
for the principal the money due 
thereon from the underwriters; which 
which was accordingly done, and the 
fuoiiey was afterwards received by 
the deF ndr.nt : held that this was 
not a proiriife for the debt or default 
of another wiili'n the (latuteof frat.ds ; 
and tijnt the plairtifF might recover 
ihc lurlendant as well for *he 
French c.f ;r:rcemcnt in not provi- 
dii'g fer ihr' payment of the accep- 
lanrcp, ;;r. alfo upon a count for money 
h.id and leccivcd, &Ct Cnfiling v. 
Aithert^ 42 G. 3. * 3^5 

highway. 

. By f 19. of flat. 13 G. 3* c. yS. 
where an order of jullices has been 
made for flopping up a road an ap^ 
peal is given to the party grieved 
‘‘ by any fuch order or proceeding, 
“ &c. at the next quarter fejpons after 
fuch order made or proceeding had 9* 
5 :c.held that vi alt events an appeal to 
th.; feflions next after the aSiual ob* 
Jlruhtion of the road was too late ; the 
p-iriy having had fuflicienC notice of 
thcorJer in time to have appealed to 
a preceding feflions, before which 
time the furveyors of the highway 
had begun to flop up the road. 



HUSBAND AND WIFE. 


iNStJRANCE. m 


H. V. 77 ^e JuJlices ^ Pembrokejenrem 
H. 42 G, 3. • 213 

2. Under the ftat^i3 G. 3.^. 84.7133. 
B. may apportion the 6ne for non- 
repair of a road between the parilh 
and the truftces ofa turnpike, though 
the *indi£lment were originally pre- 
4^arrcd at the aflizesj and afterwardA 
removed thither Ijy certiorari. R. 
V. The Inhabitants of Upper Papn.\:orthf 
y. 42G. 3. 413! 

HUSBAND ANp WIFE. , 

See Baron and FE.v.f;. 

INDICiTMENT. 

• • 

1. To folicit a fervant to fteal his maf- 
ter’s goods is a mirdemeanour, 
though it be not charged .in the 
iiydidlment that the fervant Hole the 
goods, nor that any other afl was 
done except the foliciting and in- 
citing : and fuch oiFence is indiifUble 
at the feifionsj having a tendency to 
a breach of the peace. Rex v. Hig- 

• ginSf M, 42 G« 5 

2. in an indiAment on the fl;. 30 G. 2. 

r. 24. for obtaining money on falfe 
pretences, it is f^fficient to allege 
that the defendant unlavi fully, know*, 
ingly, and defignedly pretended fo 
jand lb ; * by means of which Jeiid falfe 
pretences he obtained the money ; 
afterward;^ ne^tiving fuch pretences 
to be true x *though it be not in terms 
alleged that he falfely pretended, 
and it feems it would have been fuf* 
ficient to allege that he obtained the 
money by fuch Snd fuch .pretences, 
averring fuch pretences to be falfe. 
Rex V. Aireyy Af. 42 G. 3. 30 

3. The court will not quaOi a dtfeflive 

indiftment on the motion of the pro- 
fecutor after plea, pleaded before 
another good indictment be found. 
R. V. Dr. Wynn, H, 42^ 6. 3* 226 

INSOLVENT DEBTOR. 

y. One who was arreted at the fuit of 
die plaintiiF, and liberated on bail 
Voi. IL 


prior to ill March 1801, and was 
afterwards committed in execution at 
the fuit of the fame plaintifF before 
the palling of the Infolvent AAST the 
41 G. 3. c. 70. ns entitled to be dif- 
charged by the 6th feCtion of that aCt 
on the conditions thereby impofed* 
And this, where he was fo taken in 
execution upon a judgment confelTed 
for the amount of the colls as well 
as for the Original debt, for which 
he had been arrcBed by writ out of 
^inferior courf before the ill of 
March ; the 34th fcClion providing 
thsft no perfon entitled to the benefit 
of the aCl fliould be imprifoned bf 
rcafon of any judgment for any debt, 
colls, &c. o^^ing for growing due 
before the faid ill of March. Billitf 
V. McCarthy, //. 42 G. 3. 1 48 

A conveyance to a creditor of an 
infolvent debtor’s cflate by the clerk 
of the peace (in whom it is veiled 
upon the order for the infolventfo 
difchnrge by the flat. 41 G. 3. c. 70* 
f 13. until the fubfequent conveyance 
to the creditor), docs not veil the 
ellacc in fuch creditor by relation^ 
either to the date of the order or of 
the conveyance, but only from the 
a£lu.il execution of fuch conveyance 
by the clerk of the peace. There- 
fore fuch creditor cannot recover in 
ejc^lment upon a demife laid before 
the execution, though after the eflate 
was out of the infolvent debtor, and 
the order was made to convey the 
fame to the Icflbr. Doe d. Whatley, 
V. Tellings E. 42 G. 3. %^-j 

INSURANCE. 

See Lien. 

. On an infurance on ihip and goods 
valued at fo much, on a voyage to 
Africa and the Weft Indies, the af. 
fured is entitled to recover the whole 
fam on a total lofs which happened 
in the lateft period of the voyage; 
although a confiderable part of the 
edimated value coufilled oriptrially la 
T t ® ^Itorcat 



INSURANCE. 


C ^ 

flores and provifions for the purchafe ! 
and fuPcniince of flaves during the 
voyage, ar.d the flavors were brought ; 
t''. a profitable market at the tirrt j 
place of the defiinatiofi, where 

fhe arrived a m;:re wreck, and >i^on 
after ft undcred. Si'a'iv v. Felion^ 

109 

V/ii<rre a fhip infured arrived in port 
mire wnck, and wa'*' oblig^i-d to be 
lathed to a hulk to avgid finking, and | 
in aiteirpting to remove her to iiii 
fhore a few day Saafter wards the 6i^k ; 
held that (he aflurrd might recover* 
as for a total lofs, ih( ugh hetj^ cargo 
was favcJ and brought to a prcficabU* 
niaiket. /^. 

3. A declaration on a4iolicy of infurance 

on a fore’gn thip need net aver any 
inteiel) in the alfured ; though there 
be no fuch words as intc^efi or no 
•• inicreft*^ ill the policy, Nantes v. 
Tbompfon^ E. i\Z G. 3 . 385 

4, A Icotence of cundern nation by a 

F>^nch court fitting in of a 

prize taken by z French privateer and 
carried in there {S/ain being then a 
belligerent aliy ot France in the war 
agaiuil Great Britain) is valid ; and 
fuch condemnation, proceeding on 
the ground of the property being 
issemy*s and Britijh^ is conclufive in 
an aAion on a policy againll the un- 
derwriter by the aflfured who had 
infured it as Damjh^ which in fadf it 

Denmark being then neutral. 
Oddy V. 7 *. ^zG, 3. 473, 

5* The profits of a cargo employed in 
trade on the coaft o"^ Africa i*re an 
infurable intcrell. Barctay v. Coufns^ 

7 *. 42 5+4 

6« So an in fu ranee on imaginary profit 
from Bourchauee to Hamburgh^ (which 
was. explained to mean the profit 
vt'hich a cargo cf indigo belonging to 
tbe adiired w'ould produce on the fale 
thereof at Hamburgh, if it arrived 
fafe) was hclden good. Henrick/en 
V. Aiargeijcsi, Alub. 1776. 

cited ih. 549 


JURISDICTION. 

7. The rulf, which to calculate a 
partial lofj^ on a policy on goods by 
rt afon of fea-damage, is ihe diffe- 
rerice between^ the refpedive grq/s 
proceeds of the fame goods when 
found ar.d when damaged, and not 
t. j net proceeds ; it being feiUcd that 
the underwriter is not to bea|^ any 
lofs from fluftuaiianr of market or 
port duties, or charges aftrr the ar- 
rival of the goods at the r port of 
defiinacion. Johnfon v. labeddon, Tm 
416.3. • ^ 581 

fSSUE— PROOF OF. 

• 

Where the iflue is on the life or death 
of a perfon once exiiling, the pfoof 
lies on the party aflfetting the death. 
Wiljon V. Hedges, E. 42 G. 3. 312 

JURISDICTION. 

See Excisa. 

• Where two counties have been men- 
tioned in the antecedent part of an 
order of rennoval,^the jullices making 
the order mud iiate themfelves to be 
juilices of the proper county ; and il' 
is rot enough im deferibe themfelves 
juliices of the peace in and for t&e 
/aid county, although the proper 
county \^re named in the margin, 
and were alfu named laft before fuch 
defeription of the judicea. R. v. The 
Inhabitants of Moor Qritcbell, M. 42 
G. 3. 66 

I. By/. 1. of the ftat. 39 and 40 G. 3. 
r. 104. the jiiriidid:ion of the Court 
of Rcquells xo^ London is enlarged 
from debts of 40/. to 5/. from the 
30th September 1800: and by f, 12, if 
anyeadion Jball be commenced in any 
other court to recover any debt not 
exceeding within the jurifdidion, 
the plaintiff (hall not recover any 
colls. Sec :Jield that the words ^* Jbedl 
be commenced^* tnuft by necefiTary con- 
firudioh be refirained to the date of 
the 30th September, aud not to the 

paffing 



JURORS. 

jpaflin^ of the aft, whJ^h was pn the 
9th of July preceding, ^Wbitborn v. 
E*vans, M. 42 G,*3. 135 

After an appointment of four ovcr- 
feers for 41 parifh by the magi (Irates 
at one meetings they arc fur.fti 
ficiOy and no other magiftrates can dif 
idial-ge one of the ^erfons To ap- 
pointed. though by his defire, and 
appoint another ; but the party mull 
appeal to the ftflions to get his dif- 
charge. R, v. Inhabitants of 
Great Market 42 G. 3. 244 

Semble. the magiiirates niaWng the 
^pointment mulF be together at the 
time* » ibm 

JURORS. 

A Cufiom to fwear the jurors at ow^court 
leet*to inquire, and return their pre- 
fentments at the next court, is had in 
law. Daviii/on v. Mo/crop, M* 42 
G. 3, 56 

LANDLORD A 5 ID TENANT. 

See Covenant, No. i, 2. or Rent. 

To trefpjatfs for breaking And entering. 
See, and pulling do^n and taking 
away certain buildings. Sic, The 
defegdant.as to the breaking and 
efltering lufFered judgment by de- 
fault, and pleaded not guilty as to 
the reft. Held that fuch plea was 
fuftained by (hewing that the building 
taken away, which was of wood, was 
erefted by him as tenant of the pre- 
xnifes on a foundatiem of brick for the 
pttrpofe of carrying^ on his tirade, and 
that he dill continued in pi^flelTion of 
the premifes at the time wher^ &c. 
though the term was then expired. 
Fenton v. Robart^ 42 G, 3. 88 

LEASE. 

Forvexturb, No..i. 

'Under a power in a will to leafe in pof- 
felEon and not in, reverfion. a leafe 
for years executed the 29th March to 


. LIEN. Acs 

the then tenant in poflellion, haben« 
dum as to che arable from the 13th 
February preceding, and ts tO^Jie 
pallure from the ^th jipril then 
Sec, under a yearly rent payable 
quarterly on loth fafyf lOth O^pber, 
loth fanuary^ and loth Aprils is void 
for the whole ; though fuch leafe 
were according to the cuftom of the 
country, and the fame had been be* 
fore granted l>y the perfon creating 
the^ power. Doe Allan V. CcJveri, 
£. 42 G. 3. . 37tt 

LECTURER. 

See Mandamus, No. 3. 

LIBEL. 

See Slander. 

After judgment on the defendant for a 
libel, the court refuled to make an 
order on the profecutor to depoiic the 
original libellous papers with the of* 
ficer of the court. R, v, Cator, 

42 G. 3. 

<% 

LIEN. 

K A principal gives notice to his After 
of an intended confignment of a (hip 
to him for the purpofe of fate, and in 
confequcnce draws bills on him. which 
the faftor accepts; and then the prin- 
cipal dies, and his executors direft the 
captain of the (hip to follow bis for* 
mcr orders; who thereupon delivers 
the (hip into the polTcffion of the 
faftor, who fells the fame ; held that 
the faftor has a lien upon the. pro* 
ceeds, as well for the amount of 
money di(burfed by him for the necef* 
fary ufe.of the (hip on its arrival, jand 
for the acceptances by him aftually 
paid, as for the amount of hij|^ ejut* 
ftanding acceptances not th^ 4de» 
Hammonds v« Barclay, H, 42 3. 

229 

t. The aifignee of a policy of infaranefe 
on goods, who became fuch by the 
T t 2 indoric- 



NUSANCE. 


604 tlMlTATION OF ACTION. 

indorfenoent to him of the bill of 
lading of the goods by the conlignor 
after he had direded his correlpond- 
Oent to make the infurance, takes it 
fubjeft to the lien of the correfpond- 
ent of the confignor for his general 
balance ; and can only claim^ fubjed 
to that lien> the money received on 
Inch policy by the .broker, in whofe 
hands it was depofited for that pur- 

E ofe by the correfpondent. But 
roker has no fub-lienon the policy for 
the general balance of his own a<;- 
count with fuch correfpondent, if he 
knew at the time that the p4 Itcy was 
efFcAed for another perfon. Majx v. 
Sbiffmrt T. 4a G. 3. 523 

LIMITATION OF ACTION. 

Where the commander of one of the 
King’s armed veiTels feized a vellel 
and cargo at fea, and brought them 
into the next port on fufpicion of 
fmuggling, and after procefs in the 
Exchequer the owner obtained an or- 
der for re- delivery, under which he 
obtained only part of the goods from 
the defendant^ the owner cannot 
maintain trover for the remainder if 
the a£lion were brought after three 
months from the original feixure ^ though 
m^thia three months from the order for 
the re^delinsery. Saunders v. Saunders, 
fi. 42 G. 3. 254 

MANDAMUS. 

1* Upon an information in nature of quo 
warranto againft one for claiming the 
office of alderman, ifhedifclaim,and 
ludgment of oufter be given again!! 
Bim, he is concluded from (hewing to 
nfecond informadonfor exercifing the 
fame office, that he was duly elected 
before fuch firft information and 
jodgment of oufter, and that he was 
afterwards fworn in by virtue of a 
peremptory mandamus from this 
court. R V. Clarku M. 42 G. 3. 75 
j, A mandamus to fwear one into an 
office confers no title in itfelf to fuch 


office. 7 t. and R. v. The BurgeJJis of 
Truro^ J5 G. 3. cited 85* 

3. Where no immemorial coftom ap- 
peared to appoint a leAurcr in a pa- 
rilb church, and on the contrary it 
appeared that the lefiureffiip was 
founded in 1658, when the*epifcopal 
conftitution was fufpended, amdacon- 
fcquently thBre could not be the joint 
aflent of the biftiop, the redtor, and 
the vicar to the endowment; a man- 
damus to the biftiop to licence a lec- 
turer, ^without the aj/c^f of the n/icar, 
was denied ; though it appeared that 
theVedlureihip wac originally endowed 
by the refior with an annual fii^end, 
payable out of the impropriat‘5 rec- 
tory, and that feveral ledlurers had 
from time to time been accepted by 
thfi biffiops and vicars for the time 
being. R. v. The Bijhop of Exeter, 

T * 42 3* 4^^ 

MISDEMEANOR. 

«^eelNDICTMENT, No. ly 2s 

& 

NAVV. 

See A^dmiralty., 

s; 

NON-RESIDENCE. 

See RECTorf. * i 

NOTICE TQ quit. 

See Ejectuemt, No. i. 

NUSANCE. 

•* 

See AdTiON on the Case, No. 5, 

A bridge built in a public way without 
public utility is indidtablc as a nu- 
fuance ; and fo it is if built colourably 
in an imperfe& or inconvenient man- 
ner, with a view to throw the onus of 
rebuilding or repairing it immediately 
on the county. R. v. The Inhabitants 
f the Wejl Riding tf Torkfoiroy 
42 G. 3. 342 


OUSTER 



OUSTER—JUDGMENT OF. 

OUSTER- JUDGM^fNT OF. 

See Quo Warranto, No. i. 

OVERSEER OF THE POOR. 

1. An appointment of one overfeer , 
a?Qn6 for a townfhip is bad in law ; j 
the ftat. 13 & 14 Car^ 2. r. 12. re- [ 
quiring at ieail two ; and a certificate 
granted by fuch overfeer is void, and 
gives no fecurxty to the certificated 

* pariili again jf the gaining of a fettle* 
ment there’ *by the pCrty named 
therein; fuch certificate noif being 
tit^de purfuant to the fiat. 8 & 9 
c. 30. whic^ require it to be 
made ** by the churchwardens end 
overfeers, or the major part, or by the 
ewvfcirs, where there are no church- 
wardens. R> V. The Inhabitants of 
Clifton^ 168 

2, After an appofnement of four over- 
feers for a parifh by the magi ft rates 
at one meeting, they are funt^li of- 
ficio; and no other magihrates can 
afterward.^, upon rtie claim of one of 
the perfons fo appointed tobeexempt- 

*cd, appoint another in his place ; but 
the p>nty mu ft appe!^] to liie feftions 
to get Ida difehrirge. R, v. The In 
habitants of Great Marlo^iV, H. 42 
(i 3* t • 244 

3. And this objeftion to the fecend ap- 

pointment .may# be difclofed to this 
court on aftidSvit^ upon the removal 
of the appointment hither by certio- 
rari, who will thereupon quafti the 
fame. ib, 

4, Semble alfo, xhSt the nyigiftrates ] 
making the appointment mutt be to- 
gether at the time the adl iS done. 

payment of money into 

COUkT. 

The payment of money iiuo court upon 
a count ilacing a fpecial contradl is an 
adnrnflSon of fuch contradt/ and nar- 
rows the inquiry to the quantum of 
damages futtained by the breach 


PENAL ACTIONS. 603 

thereof. Therefore if the phuodflT 
declare as upon a general ondcr* 
taking by the defendant to car^ 
goods for hire, on which the defendU 
ant pays 5/. into court, the latter cdli* 
not give in evidence that the contraft 
was that he (hoold not be anfwerable 
for goods loft to a greater value thad 
unlefs entered and paid for ac* 
cordingly : though if no money had 
been paid into court, the plaintiff 
«inutt have befn nonfuited on fuch 
evidence* I'ate v^ 4 ^ 

3. and Piggott v. Dynn, £• 36 
G. 3. cited ib. laS 

PENAL ACTIONS. 

. In an nQion on a penal ttatnte, the 
declaration mutt allege the faft to be 
done iontra formam fiatuti or faiu^ 
toruMi as the cafe may be ; ftating 
that by force of the ftatute an action 
accrued, &c- is not luflicient, where 
the penalty is given by om ftatute, 
and the right of aflion to the informer 
is given by another. Lee v. Clarke% 
E 42 G. 3. 333 

Semble, where the record was en- 
titled generally of HiL 41 G. 3. and 
the fa^i was laid under a on 2 ift 
of fanuaty 1 8of> 'whereas the recurn 
of me capias mutt have been at lateft 
on 20 h Jannary^ and fo the foit 
appeared to be commenced before the 
cau^e of a^Iton, contrary to the avcr« 
ment in the dechration ; fuch repug- 
nancy is no ground of error, ih. 333 
Semble. if a ftatute give an afiion 
within fi.\ months after the com* 
mitted, (by which mutt be underilood 
lunar month.^,) and the declaration 
Skv-tr fuch fad within fix ealendmr 
months before, it is no error ; as it 
will be prefumed that the fad was* 
proved within due time, notwith- 
ttanding fuch irrelevant allegation. 

I . 33J 

! 4. Semble, that a declaration for a pe- 
nalty on killing game brought for 
the whole penalty on the ftat. 2 G. 

T t 3 f. ig. 
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$o 6 

% 

*9*y* 5- prior •ftaiutcs nlcJ ^ 

not allege the fa^ to have been com- 1 
nittud witlnn two terms ber<jrc ti»e j 
adlion commenced, according lo iUt. j 
26..G, 2., the flat. 2 G. 3. having al- 
lowed fix month lb, 335 

5. The Hat. 37 G 3. r. go. f. 26. re- 
quiring a pr'^clor to take ouc a ctr- 
tificate for prai^lifing under a certain 
penalty, gives no acilqii to a C' inmon 
informer for the recovery of it ; the 
6 lh fe£l. of that ad inrorporatirg the 
power of filing, ^ic. given by furmcr 
fiatutes, only reftrrivig to pen dt.es in 
rcipedt of •Julies creaitd by prior 
frdions of that ad. Barnard v? G J}- | 
T, 42 G. 3. (ti) j 

6. 11 Icen.s that two proders may bi < 
futd together. ^or no < htair.ii.g and | 
enuring li.tir certificate!, and tluit 
on- !’ ay be acquitted and liic other 
cervided. ib, 560 

7 A joint adion may be mairtainrd j 
agairll fi vcimI to recovt 1 a t cnaliy j 
iJp.n liiO g ime lfai\r ,an w 

if litaktr, M. 22 G, 2, cited ib. 573 

PLEADING. 

<SVe Excise- 

1. Upon breach of a contrad for the 
purchaie t)f ico ba^s of wheat, 40 
cr 50 of whlv'n were to be delivertcJ | 
on one inaiket d ly, and the remain 
dcr on tiie neM market d iv, ih, 
plair^tifT cannot declare as upon ar 
abfolute contrad for the delivery tr 
the 40 bag.> on the fiill d.iy, i*Vc, 
though 40 b.igs wi re then in f-.d de 
livci'cJ ; bet ili.^ contract inufl b*- 
fta.e ' in the alternativ e, accordi ng ti’ 
the original terms of it. Fe^^ty v, 
I'cr/er, 42 G. 3. 2 

2# 1 he la it e wlure the contrad was lu 
de liver poods with n 14 da) s or a- 
feev as a certain vcfill arrived. 

Sjpcjbam V. Sa^.ndtrs, E, 1783. ciUv 

lb 

. In an iruiic'lmc nt on the flat. 3c G. 2. 
e. 24. for obtaini^ g ^nion y on f .’iie 
prcicDceSj it lutficient to alj«ge 


tint the defendant unlawfully, know- 
inyjy, and uefignedly pretended fo 
and lb, by means of which Jaid falfc 
pretences he obtained the money ; 
afterwards negativing luch pretences 
to be true ; though it be nut in terms 
alleged that \\^JalJdy pretended, &c. 
and it Teems it would have been fuf- 
ficient to allege that he obtained the 
money by fucii and fuch pretences^ 
averring fuch pretences to be falfe. 
Rex V. Aircy^ M. 42 G. 3. 30 

. In jufiifying a trefpafs under the pro- 
cefs of a for/fgn courtKU leems that 
the plj^ Ihould be formed in analogy 
to fimiiar juifificaiioav under thepro- 
cefs of uur inferii^r courts. But at 
any rate a plea which only Hates diat 
the couit abroad was governed by 
foreign laws, that the property feized 
was wvitliin its jurifuidiun, that cer- 
tain legal j^roLcedir gs wvere had*, ac- 
cording to fucli fi*’cign laws, againft 
the property in qucllion in fneh court, 
haling compcuiit jurifdidion in that 
bclndf, tt tahter procejlumt tsV. that 
the defendant was ordered by thr 
faid court, having competent autho- 
r.iy in that bthall, to Icize the pro-^ 
periy, is Lad; being too general; 
ar.J not giving tiic plain liiF ' notice 
wl'.ctlier the defendant juttified as 
ciii ofiicer of the court, or party to 
the c.tufc ; or of what /taiurc* the 
ciurge was, or by waom infiituted, 
or what the order Sof^ feizure was, 
whether ajlolute «r qiiourquc, &c. 
Cc/U'tt V. Ld. Keitk', E, 42 G. 3. 260 

5. In an action on a penal Itaiute the 

dccUraticn mull ^Hegc the faitt to be 
done Centura jXrmain JiatutG cr Jlatuto- 
r7//.7, as the cafe nlay be : Hating that 
/y /hi ce of the Jiatute an a£liun ac- 
crue is net lutlicieni, where the 

peaaity is given cue llatute, ard 
the iigiit ot action to ilie informer is 
giw n by nhotkir, Lee v. Clarke, £♦ 
42 G . 3. • 3J3 

6. Se.i tie,^vhere the record was enti- 
tled generally of //r 7 . 41 G. 3. ’aDi 
the laci laid under a on 2 1 H 

Januavj 
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January i8oi, wherein the ref urn of 
the capi;i.s mull have betn at latcil ci. 
205 h January^ grd fo the fait ap- 
to be commenced before t. .* 
Ciiufeof action, contrary to the aver- 
ment in the declaration ; luch re- 
pu^jnaiicy is nogroureJ ofvnor, J/\ 

• * . • . 333 

7. Srmble, if a flatuie give an action 

within fix inonrhs a? ter the laiil com- 
milted, (by wiiuh mutl be undrrliood 
/://ri{r months,) and the declaration 
aver fuch« fart v^iihip fix calendar^ 
months beforv, it is no t rnjir ; a** ir 
^will be prefumed tiiat the fa<I:t %vai 
proved within^duc time, notwith- 
landing fuch irielevafft allegation. 
Ih, 3; . 

8. Scmble, that a df>clAr.ition for a pe- 

nalty on killing game broogaf for 
tlfe whole penally on the Uar. 2 G. 3. 
r. 19- 5. ard prior ilatufcs, liccii 

not allege the fa.H to have been com- 
ted within two terms before ti:e adion 
commenced, according to Hat. 26 

• G. 2. r. 2., thc^lbif. 2 G, 3. having 
allowed fix mor.tiis- lb. 333 

,9. r. The flat. 20 G. 3. c. -jj.f. 13., 
which enadb that no pvrfi)ii ihall pro- 
fecuie “ any aCtic*i, oi.l, pi.iint, irr 
** information in any of the King’s 
** courts” for the rect^very of any 
•cxcife penalty, dc- unlefs profecuted 
by the Attorney General or fome 
revenue is confined to the 

fuperior courts of record ; and there- 
fore an inloi m.iti>)n for a penalty fur 
removing wax candles from the place 
of manufadory ^efore the duty paid 
(by /. 10. of the fame llttiice) may 
be p’-ofccuied btffore th^^commifiion- 
ers of excife by one not averred to be 
fuch cffiqer. — 2. And the infor ination 
Hating in efied tb^t the candles were 
home-made candles, feems to be fuf> 
ficienc without expref^Iy naming 
them Briiifh candles ;• the words of 
th»: ad being ** Britij% fpirits, foap, 
^‘•and candles:” though fgppofing 
this would have been a ground for 
ffrvr or appeal in the original infor- 

13 
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motion, it is no objedion to an In- 
formation in a collaieial proceeding 
for conipiM«»!‘^ to pr:.*vent the exami- 
U 'ion o- b. fore the^om- 

nnlfiop* ; ' of •■n iut'li v f or in- 

forn;.?tioi), wiilch i> of V llii'd by 
w.^y of i‘j the lid rmari'm fot 

tlic coh p . — 3. 1 he lame anlwer 

r.pp'ifs 10 .tij unceruil' ty (it any) in 
t‘u' chari^e of the in^l'imatioil 
r sted ; in T.c^rati ving lh«* excufc of 
a prior condone n .ti.>i , a^ well as the 
pfiur paynif-it ul^ihe d^i’ty before re- 
moval ; though thit-k'tms pro;*er 
cneugh. — 4. bo the ilfuingof projels 
againll thcuiigiral defrnd »nt, or the 
j.>iiiing ill’ue on tlie i:»furmati».n rc- 
citt*<l. ii iinrn ‘Ti'fial Ss fO the charging 
iha i llcixc o; the fubrcquent conlpi- 
racy. — q, Ncivlur is it ncccHary, at 
leail in fuch odlatcral pr:-'c.cciing, to 
reciu* Unit thi* orlg-nal iniormat on 
was pi'i.’iccu'cd before the commif- 
fioner> by 1 ame, tlu ugh it be not 
avernd to ha*. c been before three or 
more of tiiMii, according to fiat. | 

G. t. ft. z i. 16. f>. Neither is it 

nvccd 'i y in ri'cijing fuch piior infor- 
mauon avciKJ to itave biicn made 
within three munth.'* aiier the oftence 
committed, acconiing to fiat. 1 IVm 
M, c. 54.y* 13. illo aver no- 
tice thereof to the crigiual defendant 
within a week, as is direded to be 
given by the lame llacutc. — 7. Where 
the fiat, 7 ami S IP' 3, r. 30. f. 24. 
enables the commiuioucrs of exciie 
to fummon wicnefivs before them> 
upon a charge exhibited againll ano* 
thcr for an offence againfi the cxcife 
laws, and an information in a colla« 
tcral proceeding recited fuch Turn- 
mons to have been duly made ; proof 
of a printed fuminons difiributed and 
ilfutd in blank by order of the corn- 
mi fliuners to ihi'ir ag^rnts, and after- 
wards filled up by c.nc of 1.11cm wiui- 
out any fpcciai on -ilitioiis from che 
board is fullicicnC. althougii not 
figneu by any of ;he commiifiouers^ 
nor ifiued in their individual names ; 
'I' t 4 fuch 
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POOR-RATE IN AID. 


having been the conftant ufage 
ib thatrerpcft fince the introdoAion 
of the excife. R, v. S/tventoa, E. 

4» <5L- 3- . 36* 

10. A declaration on a jxdicjr of in> 

' furancp on a /ereign (hip need not 
aver anv interett in the afTured; 
tboogb there be no fuch word$ as 
*f inttreft or no intereil” in the po- 
licy. Nanfes r. Thomp/on, E. 42 

G- 3 . 3*5 

ll« In a country caufe« if Hie defendant 
put in fpecial bail^in time, he n^y 
plead in abatement, though the bail 
M not perfe£lcd till after the lour 
days, if they be ultimately pcrfetiled 
within the time allowed by the prac 
tice of the cour^ Dim/tiale v* Niel- 

400 

IS. In a juftificationofflander, thattr.f 
defendant named the original author 
of it at the time, it is not fulficicnt to 
allege that the original flandcrer ufed 
fuch and furh word» or to that tffeB ; 
although in the libel declared on the 
defendant dated that another bad 
fpolcen the fame flanderous words of 
the plaintiF, or words to that ej'til ; 
but the defendant riNuJt give the very 
words ufed, though it be only necef- 
fary to prove fome material pare of 
, them. Maitland v. Ccldney^ T. J^2 
G. 3. 45^^ 

Ij. Wherher a defendant can 

" by naming the original author juftily 
the publiniing in writing flandcious 
words fpoken by fuch other, efpe- 
cially after knowing that they were 
unfounded ? 

In an adtion on'the cafe in tort for 
a breach of warranty of goods, the 
feiinur heed npt be charged, nor if 
charged need it be proved. Wil^ 
liamjhn v. AUi/on^ T. 42 (7. 3* 446 

It 19 not ncceffary to give a local 
defeription to the nufance in au adUon 
for diverting the water of a naviga- 
tion ; and therefore if it be doubtful 
whether the place where fuch navi- 
gation is to lie be laid in the 

Sfclaration as a venue or as local 


defeription^ itfpill be referred merely 
to venue, and need not be proved to 
be at fuch pficc ; bat it is fofficienc 
if it be at any oihen place within the 
county. Company of Propriiton of tho 
Merfey and Irwoll Navigation v. Doug* 
las, T. 42 Q, 3. • 497 

16. If in an adion on the cafe fox a 
nuifance in ered^ng a weir, it be oer 
feribrd in the declaration to be at H, 
and be proved to be at a lower part 

^ of the fame water called 71 , the va^ 
riance is fatal^ Shaw v. Wingley^ 

f Tori fum. aff.^ 1790, cof.' Wilfon y. 
cited ib^ 500 

17. The flat. 17 C. 3. e. go. f 6. rc« 

quiring a p^odlor tor take out a cejv* 
ti&caie for prad'tifing under a certain 
penalty, gives no adtion toacommon 
informer lor the recovery of it ; the 
6th fe&ion of that adl incoiporat^g 
the power of fuing, &c» given by 
former ftatutes, only relerring to 
penalties in refpedt of duties crrace4 
by prior fedlions of that adl. Jiar» 
ssard V. Cofling, T, 42 G. 3. 569 

|8. It feenis that two prodlor^ may be 
foed together for not obtaining and 
enteiing their certificates; and. that 
one may be acqukteii and the other 
con V idled* * ib^ 

19. A joint adlion may be maintained 
againft fevctal to recover 9 penalty^ 
up n the game laws. Hardymau v* 
WbitakoTg M. zzQ. 3 *e:ite 4 573 

?ookt 

Stf As5VM PSIT, No. 6. OvESSEERS 
OF THE Poor, Rkmoval, 

OER 0 ¥m ^ 

^ POOR RATE. 

A JlaU-wotk (or, as improperly called^ 
a Hate sni?ii,) is rateable to the poor* 
R, V. Thi InhabitanU offVoodland^ 

4* G. 3. ^ 

POOR..-RATE IN AID. 

An order for taxing one ptrifli in aid'of 
another undn £e (iUt. 43 Biix. r. s. 

/ 



POWER. 


PRACTICE. 


3, held well; althmgli the two 
pariihes, together witn others, were 
incorporated for the maintenance of 
their poor,' wtth 4 ixed quotas of con- 
tribution between each other, under 
fpecia! ofHcers, who were empowered 
to purchafe land for the eredlion of 
po^r'houfes and for a burial ground ; 
t^ere being a provyb in the a<^t in 
general terms, that nothing tluretn 
contained Ihould extend to repeal or 
leflfen the power of juflices of the • 
peace “ to tax parifl^es in aid ot 
others by* Virtue of the (latuie 4^ 
f/rss. as fully as if this a<fl^had not 
been made,*^ v. The Inhahitants 
St. Helen, H^rcejlsdry 42 G. 3- 

4«7 

POWER, 

Under a power in a will to Icafe in pof^ 
/ejjien and not in rewrjion, a leafe for 
years executed the 29th of March to 
the then tenant in poiTeflion, haben* 
dum as to the arable from the 13 th of 

> February preceding, and as to the 
pafture from the 5ih of Jpril then 
next, &c. under a yearly rent payable 
Quarterly, on the irf>ih July% io».h of 
Oeloher^ 10th of January^ and lOth 
of j^pril. is void for the whole ; 
thqpgh fuch leafe were according to 
\hc cuftdm of the country, and the 
fame had b:ei^before granted by the 
perfon creating the powpr. Doe d. 
Allan V. Cal^trf, £. 42 G 3. 576 

PRACTICE. 

a 

|. No judgment i^iall be Altered up 
under a warrant of attorney to confefs 
judgment without fuch warraiHl being 
delivered to and filed by the clerk of 
the dockets. Reg. Gen. M. 42 Cr. 3. 

136 

Every attorney of B^R. who ihall 
prepare any fuch warrantor attorney, 
which is to be fubjeA to Vny defea- 
zance, (hall caufe fuch defeazance, or 
b mcmorauduin in writing of the fub- 


€09 

ifance and cfFedl thereof, to.be writ* 
ten on the fame. s^ 

). If the defendant’s attorney or hia 
clerk be put in as bail, thh plgintiff 
mull except to the bail, and cannot 
proceed as if the^ matter were a ndU 
llty. R. V. The Sheriff of Sumy, AT* 
42 G. 3. 181 

4. A defendant in a crown profecution 

cannot carry down the nifi prius re* 
cord 10 trial by provtfo. R. r. Ji/ec- 
/tW, //. 42 G. 3* 20s 

5. ij an order of removal be confirmed 
at the fcinons, and b^th orders bo 
afte^rwards removed into B. R. 
certiorari on a cafe referved, and 
B. R. difapprovtrnsf the orders, for 
want of jurifdiAionpf the removing 
magillrates appearing on the face m 
the original order ; B. R. will qoafii 
both the orders without remitting the 
matter back to the icHions to quaSk 
the original order, for the purpofe of 
enabling them to give maintenance 
according 10 Hat. 9. G. i. r. 7. f.g. 
And at any rate they will not admit 
an application for amending their 
judgment for qualhing both ordera 
made in the icrtn rubfequent to the 
judgment fo pronounced. R. v. TTfe 
Inhabitants of Moor Criuhell, JJ, 42 

G» 3 * zzz 

6. All double pleas mud be filed, and 

not merely delivered to the plainti^a 
attorney ; though two pleas be 
pleaded, which ftparately need only 
have been delivered. Harri/on v. 
Franco, H, 42 G. 3, 22c 

7. The court will not qualh a defcAive 

indidlment on the motion of the pro- 
fecutor after plea pleaded, before 
another good sndiamenc be found. 
R. V. Dr. fFyun, H. 43 G. 3, 226 

8. A rule to bring in the body, tefted 

on the day of the return by the 
Iheriff of cepi corpus, though ifliied 
afterwards in the vacation, S irregu* 
lar. Rex v. The Sheriff of Lomdox, 
H. 42 3 * S 4 ,X 

9. A defendant cannot be taken in 
canon twice on the fiune jndginent. 

thongk 



PRACtrCE. 


PRINCIPAL AND FACTOR. 


6t& 

though he were djfchnrged the (irft j 
time by the platntift’ji corJenc, upon 
an e^prclV uudsrtaictng chat he (hould 
be liable to be taken in e.\ccut;on 
ajg.H!n,if he fiiilod te comply with the 
terms agreed on. Blackburn v, ^tu I 
fart^ H G. 3. 24^ 

10. An omilhon in the ac etiam pare of 
the writ ot the (urn for which the 
deferdant is arreftedon bailable pru> 
eel’s is irregular, and he cannot be ^ 
Imlden to ipecial bail thereon. Da- 
V. b'roji^ JE. 4*2 G. j. ^05 

Au objection to a fecond appoint- 
ment of overfeers of the poo> for 
want of jurifdidlion in the niagiHrafes , 
may be dii'clurcd to B. R on affidavit j 
upon the remoi^i of the appo;nrment 
Ihiiher by certiorari. R v. Tie In- 
bnbitatits of Great ti. 42 

6*. 3. 244 

13 . Where a defendant is brought up 
to receive judgment after c(/nviclian, 
an affidavit by tlie profi enter in ag- 
gravation, Haring that n third perfon, 

^who rcfuic'd to join in the affidavit, 
had informed him that iht* defendarrr 
alter the tiid had^ repenttd in his 
hearhig the bbdh us mativ r forivhich 
he was iiulitlid, is not admidiblc ; at 
Irall not wiihcut fvveaiing that fuch 
ihbtl pciibn was urdcr the control or 
influence of the di^'lciidant. R* v. j 
Phlrrtcn, F. 42 G 3 357 ; 

13 AlKcr judgment on the deferoant I 
for a libel, the court refufed to make j 
an order on the prolecutor to depodt 
the original libellous papers with ilu- I 
officer ei the court. R. v. Cater ^ £. i 
42 G. ^ ^ 5^' ® j 

14, In ti evuntry caufe, if the defendarit ! 
put in fp ei d bail in time, he may ; 

E lead ifl abatement^ though the bail I 
e not pr'rf cted tdl after the four! 
days, if they be ultimately perfeAed j 
tvichin the time allowed by the prac- j 
tire ct the court. Dim/Jale v. AW- j 
JoH^ £. 4« G. 3. ^ 406 I 

15. The court dtreCied the Ihcriff to re- 
fund his poundage which he had re- I 
uined out of money levied upon an j 


attach menc Jlr non-payment of mo- 
riey ; there Jbeing no praAice to war« 
rant it ; and referreji him to his aAion 
if he were fuppofed to have a right to 
it under the Rat. 2 3 //. 6» r. 9. R!, 

V. Pakirr^ T- G. 411 

f6. A writ bf error allowed, though 
not returned, is in itielf a fuper-^ 
fedeas ; and mSy be pleaded by the 
bail to have been ifl'ued and allowed 
alter the sATuing and before the return 
of the ca. fa. againft the principal, fo 

y as to avoid prpceedings f^ainft them 
in fcire^cias upon the recognizance 
of bail profecuted after a return hy 
the ih<; riff of non ejk inventus made 
penoing fu^ii lOi it of error. Sampjen 
V. Bro^wn^ 7'. 42 G. 3. 439 

17. Where a rule nifi is obtained in 
jB. the purpofe of fetting afide 

an annuity, the feveral obje£lions 
thereto inundtd to be in lifted on by 
counicl at the ti:iTe of making fuch 
rule abfcliite ihatl be dated in the 
faicl rule nifi. Regula Gemralis, T» 
42 G. 3. 569. 

PRINCIPAL AND FACTOR, 

• 

A principal gave ndtice to his fiiflor of 
an intended coi /ignmcnt of a fliip to 
him for the* purpofe of fale, an^ in 
confc'qucnce drew bills on him, whicU 
the faCior accepted and then the 
principal died ; and Ins * executors 
dire^cd the captaiff of the ihip to 
follow his former orders ; who there- 
upon delivered the fliip into the pof- 
feffion or the ficlar, who fold the 
fame : hefll that the fadlor has a lieu 
upon the proceeds, as well lor the 
amouii% of money diiburfed by him 
for the neceflary ufe of the ihip on its 
arrival, and for the acceptances by 
him actually paid, as for the amount 
of ’ his outflanding acceptances not 
then due. llammendt v, Bartle^^ 

4*0*. 3. * -227 
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?RIZ&. 



PRIZE. 

prize/ ^ I 

, Sentence of coi^demnation of a prize | 
taken by a French priirateer and cat- | 
ricd into Spam by a French court fit- j 
ting there {JSpain being thc^n a btli'i- ! 
gerent ally of France in the war ‘ 

• againft Great Britain) is valid ; and 
fuch condemnation proceeding on the 
ground of the property being ene^ 
my's Britijh^ is conclufivc in an » 
action on a policy ^gainll ihe under- 
writer by.tjie atTuredy^vho had infuredf 
it Danijh \ which in tedl it was, ! 
Denmark being tiuii neutral. OiUy 

Bovilt, T.^\G.j^. 47^ 

2.* An appointment by the* Lords of ti>c 
Admiralty of a captain in the navy 
to be fecond commander on board a 
King*s Ihip is valid by thcir^gencral 
ailithority to appoint what ofiicers 
they think' proper for the fervice ; 
although another was appointed to 
the firji command on board the fame 
ihip, and notice is only take n of ate 
captain in the^book of regulations 
for the navy. Ard fuch fecond cap- 
tain is cn»ih.d to a captain’s lhare of 
prize u.'der the lyng^s proclamation. 
IVdtenhoiije v. A:;;/, i\ 42 G, 3. 507 

. . PROCTORS. 

p 

See Penal Action, No, q,6. 

PROmUITION. 

See Will, No. i, 2. 

PROMOTIONS, 4 c. 

See P. 253, 4? 

QUO warranto, 
Jnformaticn in Nature of. 

See Co R PC !t A M o K . 

Upon an information in nature o; 
quo warranto againii one for claiming 


REGUL.E GENERALES. 6fr 

the office of alderman, if he dif* 
claim, and judgment of oufter be 
given againlt him, he is concluded 
from ihewing to a fecond inC»rma« 
tion for exerciling the fame olGice, 
that he was dul^ tleCled before (uqja 
firil intormation and judgment of 
oull'jr, and that he was afterwards 
fwoni in by virtue of a perexnptoty 
mandamus from this court. But 
(cmble, if cicdion to the office 
were good, and only the firll fwearing 
is irregular, ihedirll judgment (hould 
not have be:;n an abf])Iute judgment 
off>uticr ; but either a judgment of 
capiaiur pro fine only, for the tempo- 
rary ciurpiuion, or a judgment of 
culler quouiqite, £sc. /!. v, Clarke^ 
A/. 42 G. 3. 75 

Where lufiicient appears by the affi- 
davits to draw the merits of an election 
to a corporate office into qiicition, the 
court will grant an information in na- 
ture o^aqu • warranto; thoughthc fatt 
of the detendaui’s ufurpation no other 
wife appeared than by the deponents* 
fwearing to information and he 0 

hef that the defendant was admitted 
a freeman, and fworn and inrolled 
accordingly ; the defendant not de« 
nying the fa^I when called upon by a 
rule CO (hew caufe. A. v. Hammed^ 
H. 42 G. 3, ^ ijy 

3. information in nature of quo war- 
ranto lies for the office of baxlifF cl 
a court leet, being a preferipttve of- 
ficer, having power to fummon and 
fclcA the jury. R. v. Binghantt £, 
42 G. 3. jod 

RATE— POOR. 

See Poor Rats.^ 

REGULiE GENERALES. 

See P. 136. 307. 


EEC* 



RECTOR. 


RECTOR. 

A reAAr inay recover in ejectment 
•eunft his lefiee <91 the ground of 
the leafe of the redtory being avoided 
On accooot of his own non-rcfidence, 
1 ^ force of the Hat. 13 £//». c. 20. 
And the leafe to the defendant de> 
Icribing him at dofior in divinity, 
produced by him at the*hrial in fap- 
.•ortofbis title, is ^primd facie evi- 
dence of bit .being fuch as he ^s 
therein defcribed to be, fo as alfo to 
avoid the leafe under the ftat. 2 t*H. 
8. e. ij. yi 3* Frogmortou J, Flt- 
y» Scott, 42 (f. 3. 467 


REGISTRY. 
Su Ship. 


REMOVAL— ORDER OP. 

Where two counties have been nen- 
jt ll^ed in the antecedent part of an 
:Aider of removal, thd jultices making, 
order mull Ante themfelvet to be 
- ^vlilfticet of the proper county ; and it 
: . It not enoagh to defcribe themfelves 
, : jttlUcet of the peace in and for the 
jfiUi MMtfy# although the proper 
aoonty were named in the margin, 
and were alfo nemed laft before inch 
defeription of the juftices, R, v. 
ySe ImhtJbitantt tf Metr Criubttt, M. 
.42 G - 3» 66 

a. if an order of removal be confirmed 
at ^.e ieffions, and Both orders be af. 

. t(p; wards removed into B. R. by cer- 
/^rari on a cafe referved, and ibi» 
y court difapprove of the orders, for 
' want of jurifdi 4 Uon of the removing 
oiagiftrates appearing on the face of 
the onginal order } this court will 
flualh both the orders, without reroit- 
mg the matter back to the feflions 
to qealh the original order, for the 


reKt. 

purpofe of doling them to gtfo 
maintenance, according to flat. 9 
G. I. r. f./. q. and at any rate they 
will not admit an* application for 
amending their judgment for quafh. 
ing both orders made in the term fub- 
fequent to the judgment fo pro- 
nounced. 'R. V. The InbahitMiit ^ 
Moor CrUebtU, G. 3 . 22a 


• REQUESTS— COURT OF. 

^ Sii Jt^RtSfiTlCTlONg No, 2w 

REVENUJJ OF/?ICERS. 

Where the commander of one of the 
King’s armed veflels feised a veflel 
and cai^o at fea> and broneht them 
into the next port on fu^icion -\>f 
fmuggling ; and after proeefs in the 
Exchequer the owner obtained an 
order for re-deli very » under which 
be obtained only part of the goods 
from the defendant t the owner can- 
not maintain trover m the remainder^ 
if the ai^ion nvere breuzht afitr tbru 
months from the original JUxure^ tbtmgb 
nvithin three monthe from the opier for 
the re-deliwry^ Saunders Va Sounders^ 

£• •42(7. 254 

• 


RENT. • , 

• 

An aAion of covenant *lies . againft the 
afiignee of a lefiee of an eftate for a 
part of the rent ; as in fuch cafe the 
aflion is brought On a real coutraft 
in the refj^cA of thq land, and not on 
a perfonal contrad. And in cafe of 
cviAion the rent may be appordoned, 
as in debt dr replevin. Aliter ip 
covenant againft die lefiee himfelf, 
who is liable on his perfonal contrnft* 
Stwenfon v. ^ambarJ, T, 42 G, 3« 

575 


SES< 



SBS^ONS. 

SfiSSlOlls^ 

^OvfiltSlEllSOr Tlti PoOR» No* 2. 

To folicit a fervant to l^iii^liis mafter^s 
goodi is a mirdeineaiioiirf though it 
be HOC charged in the indidlment that 

^ the fervant ftok the goods, nor that 
bny other aA was done except the 
JolUUing and inciting. And f^ch 
oiFence is indiAable at the feffiors, 
having a tendency to a breach of }he 
peace* R. v« Higgins, A/» 3. c 

•• • • 

SESSIONS— ORDERS. 

Practice, No. Removal, 
Orders No. 2« 

SETTLEMENT.. 

Sci Evidence, No. 3. 

■■ ■■■■■,*>, » ■ Jly Apprcnticijhip* 

^Srttlfmknt bv Hiring and 
Service, No.'i. 


— - ■ Under Certificate. 

I. 'An appointm^it of one cvnrfeer 
alone ror a lownfnip i: bad in law ; 
die flat. I;} & 14 Car, z, c. i2< re- 
^uiriOjg; ac lealt two : Aid a certificate 
granted by fuch orerfecr is void, and 
gives BO feturity to the certificated 
parilh agdnltthe gaining of a fettle* 
ment there by the party named 
dierein; fuch certificate not being 
made purfiiant to the Astute 8 & 9 
XT. 5. e. 30., ifhkh reipiires it to be 
nude ** by the churchwardens and 
** overfeers, or the major part, or by 
** the overjetrst .where theAe are no 
** churchwardens.” R. v. The In- 
heAitatttt of CUfttn, H. 43 G. 3. i6!i 
%, A perfon cannot gain Tfettlement by 
hiring and fervice with the fpn of a 
cerdlcated man-cenunBing to refide 
the certificated partfli with his 
ffoMwr alter the lather’s death, as 


SBTTLBMSHT. Sif 

part of hw family t t^gh the fbe 
were of age, and carried on bafiaefe 
for himfuf ; fuch cirenmfianoet 
amounting to an emancipatiiwu 
V. Tbt Inhabitemtt rf R 4* 

C.3. : » tyS 

Bvitkmct, 


. Where a cafe from the feffions only 
Hated the' bare fa£t of a pauper'a 
having received relief from the fe* 
fpondent’s parilh, it was holden Aat 
ahis was not even prsma facie aid* 
dence of a fectlement there; finea ha 
tijight have been relieved as cafoat 
poor, which the overfeers were 
bound to do if wanted, whether the 
pauper were fettled there or not* R» 
V. The Inhabitants of ChadderteiSf M. 
42 G. 3. _ ay 

■» Hesrfay evidence of a faft is not to 
. be received upon a queftion of fit* 
dement, though the party who gave 
the information refpefiling her owe 
fettlement were dead. id. 

Neitirer the bcarfay of a pauper 
who 'its dead, nor his ex parte examf 
liatvjn in writing taken on oath 
fore two magiftrates, touching 
fe'ctlement, are admifilble evidence 
fettlement. R. v. ThtlsJUnt^; 
‘iants of Ferry Fryfonct M, 4! ? jj^ 


. An ex parte examination in wtUbg 
of a pauper touching his fctdeoiaac < 
cannot be received in ende^Teif 
fuch fettlement though he be dejid. 
R. V. The Inhabitants f jiiergnt^^u 

M.^zG.3. 5 


By taring assd Serviee, 


. Where a pauper agreed wkh aillpaii* ' 
ver to ferve him for a yearand a fififf, ; 
and the maflerwM /« teach 
wemet and the pauper was tO hui^ 
half his earnings, and find himlel^ift 
every thing; under wlddi coiilld(A 
the pauper ferved hit mailer for alitilbo 
a year : held that he thereby gidaed 
1; afet* . 



€i4 settlement. 

^ mietcleinent as by hiring and fervicc; 

. it being the apparent intention of tht* 
parties to create the relation of maf- 
ter iMid' ferniani^ and not that of 
matter and apprentice, R, v. 7 'he 
Inhabitants ef EcckJIon^ E. G 5. 

2<^8 

A fervant hired for a year departed 
from his matter fome (horc time be- 
fore the end of the year, on »11 uTage, ^ 
but received his whole year’s wages, 
emd fomethtng over; held, that 
thereby gained no fetilefitenr, the | 
having refufed to ferve out the year ‘ 
when reqojrecl by his malti'r. /J v. 
7 'he Inhabitants of Corjham, E. 42 

o. *. 303 

. A hiring at la much a week, meat, 
drink, walhing, and lodging, and to 
part on a week’s iirticc by either 
party, will not warrant a ccnclurton 
of a general hiriry. ; ilioagh the fer* 
vant continued lix ytar^ with the 
ttt'd the wagvs were raifed 
during the period : ::nd therefore no 
fettleiiicnt can be gained ui\lc*r foch 
hiring and (trvicr. R, v. 7 he Jnba» 
Jhitanti of flanburj, /’. ^ 2 G, 3# 423 j 

Ih Of ice* 

l^^urate ofliciating in a parifli for above 
a year, under tr.c bi'diop’s licence tc 
■ Ipr/orm the ef ee of curate, at a Cffv j 
^J;ain annual llipend, is yet net luch an j 
annual ^Vrr as is cniiiled 10 gain a 
f^ttlcment by virtue of the ttat. 3 
11./6. R.v The Inhabitants 
fFantagt^ A/. 42 G, 3. 65 

From the ParentSm | 

fi perron cannot gain a fettlemcnt by 
jhiring and fervicc with the foil of a 
ie^rtificatcd man, continuing to rcfide 
. ijn the certihcatcd parith with the 
./sTOthcr alter his father’s death, as 
of'her family ; though the fcn 
t of age and carrying on bufinefs 

for himfclf; fuch circuirlbnccs not 
amounting to an emancipation. R* 


SH ERIFFV FOtIND AGE. 

V. The Inba^tanii tf Smetfyf 

42 G. 3. ^ *76 

Sy Rating* 

, A fcttlement by being rated and 
paying ratei cannot be proved by 
evidence of 'payingConly, without thf 
produ^lion of the rate, or accounting 
reafonably for the non* prod u£t ion of 
it ; although the payer was both 
pwncr and occupier of the eflate for 
w'hich he paid xhe rate. R» v« The 

** Inhabitants rf^Ccpf ullf M\ G. 3# 

r "*5 

2. An excifeman who was rated forhiS 
falary, which ^as in fad paid by the 
collcdlor, without any deduAion from 
the falary, docs not thereby gain a 
fettlemcnt. R. v , The Inhabitants of 
fVeobley^ M* 42 G. 3. 

— By taking d Tenement. 

» A contra A for ' a fianding place in 
another's mill for a carding machine, 
(the party’s own property,) which 
w<*is fattened to the floor and the 
roof, for the purpofe of being worked 
by the Ileam eugine of the mill ; 
Jo-r which the party was to give zoL 
a year, with liberty to quit on giving 
three menths notice, is not:a talcing 
of a tenemenr, but a mere licenfe to 
ufc ihe machinery of 'the mill; and 
therefore no fettlemept cttn be derived 
under it. R* v. The Inhabitants of 
Mellor, H. 42 G. 3. 189 

Renting a dairy (including the cows 
and their parturejr at above ic/- a 
year in ya][ue, will not confer a fctile- 
nicnt, if the annual value of the lands 
on wh^h the cows were to be depaU 
tured were under 10/. R* v. The 
Inhabit ants of Minwortb^ 42 G. 3. 

198 

SHERlIFF’s poundage. 

u 

The court direded the iheriff to refaBd 
bis poundage, which he had retained 
out of money levied upon an attach- 

menc 



SHIP. 


Bent for non-paymetft of nt^ney ; 
there being no praSkt.to warrant it ; 
and referred him to hit1idion> if he 
were fuppofed to have ft vfight to it 
under the flat, a^ H. S. R- v. 

Palmer, T. 42 G. 3. 411 

. * SHIP. 

If a trader become a bankrupt between 
the time of executing a bill of fale eff 1 
a (h’p at fern to the defendant* and 
the time of the defendant’s comply^ 
ing with the requifites^of the regillry 
a^5 of ch/ 2b Ga 3* c. and 34 
G. 3. c. 68. ^16.; chough fuch re- 
• quiiices were completed after the ad 
of bankruptc/* and Wfapc the adion 
brought* the property does not pafa ; 
buttheaflignees of the bankrupt may 
recover the poflfeflion of fuch •(hip in 
trover. Mo/s v* Charnock^ E, 42 

3 * 399 

SLANDER. 

*1. In a jullification of flander* that the 
defendant named the original author 
of it at the time* it is not (uHicienc to | 
allege chat the original (landf^rer ufed 
fucb and fuch wor^ cr to that cfflt^i ; ^ 
although in the libel declared on* the < 
^defendant dated that another had ^ 
Ypuken the fame (landerSus words of 
the plaiiitilF* or nvords to that eJeS ; ■ 
but the defendant mult give the very 
words ufed* thgpgh it be only necei' 
far/ to prove fome material part of 
them. Maitland v. Goldney, T, 42 
C. 3. 426 

Whether a^lefendr^t can* by 
naming the original author* juftify 
the publifhing in •writing flanderous 
words fpokett by fucji other; eilpecially 
o^ttr knowing that thoy wert un* 
foundtd* ib. 

STAMPS. 

The proper (tamp for a promiflibry note 
of «/. U u, 6J, cqmpofed of three 


STAi-iJrEs. 

diiFerent fume, applicable to diffeneat 
funds under three aAa of parljamejat* ? 
But fuch a note on a is. (lamp com** 
pofed of three different fums^pplh* 
cable CO the fame funds* though io 
larger proporciods to each thin wpt 
required* was holden valid. 7 qy/sr 
v. Hague, T. 42 G. 3. 414 

STATUTE. 

By/ i.offtat. 39&40 G.3. r. 104. the 
jut'ifdidion of the Court of Requete 
in London is enlarged^ from debts of 
40J. to 3/. from the 30th Sepiomttt 
i8jo; and by if any aAion 

/hall be commenced in any other court 
to recover any debt not exceedih^ 5/. 
within the jurifdiAion* the plaintiff 
lhall not recover any cofts* &c.: held 
that the words ** /hall be commenced^* 
mu ft by neceflary conftruAion be 
reftrnjned to the date of the 30^1 
September , and not to the pafling of 
the ad* which was on the 9th of JuSg 
preceding. Whiiborn v. Entansg M, 
4*0,3. IJ 5 

STATUTES. 

Edward 3. 

1. Jl.%. c, i6. (Juftices of peace) lo 

4. r. 2. (Juftices of peace) 

18. Jle z. c. 2. (juftices of peace) ;i|^ 

Hen. 6. 

23. r. 9* (Sheriff’s poundage) 4rt 
Hen, 8. 

21. e. 13. (Leafe to fpiritual pqylbo) 

22. c. 5. (Bridges) . . IS 

23. C. 13. (Cofts) 998 

Elmnboth. 

13. f« 20. (Reflor’s leafe>--*refidcM#} 

* * ■ 

* 9 * 4 * iSheriff**poBiidqj#) 

4S* 



tiMs 


8TAT0TES. 


1 


f; 

Al. 1. 1, (Ovttftet$ of poor) 169 
5. (Rate in aid) 317 

yoMt 1. 

'>«. f.8. (Bail in error) 445* S?9 
«i. «. 10. (Limitation) 87 

Charlti 2. 

im e.tt. (Eadfc jorifdiflio") 374 
ttl. a. f.a. (Bailable proceft) 305 
£ & I4.<f.4./t9* (Lea««a ‘‘ J 
f eenfb) * , r 

^ 4( 14. e. it. (Overfeera of, poor) 

, , 108 

tf» t. II. (Excife jorifdiaion) 375 

^a tt. C.9./. 136. (Damages, &c.) 

160, a 

WtlSam and Matyt and William, 

I. c. 54. /. 13* (Excife jurifdiafea) 

a. €. II. (Settlement by office)^ 65, 9 
% & 8. f. 30./: a4. (Excife jonHi^ 

tion) ^ .3®* 

Ifco. f. 30. (CertiHcate, fettlement) 

168. 279. a8i 
. 19 Rio. f. II. (Certificate, fetuement) 

Anne. 

14* / 4- 573 

ia./.i.^*»8. (Certificate, fettlement) 

*79* 

If.yf.aic.ia- (Cotates’ftipeiid) 65 
(rswfr I. 

Osiffc a. 

»^j».8.e.i6. (EdcifejarifdiMBn) sj* 
IQ. {Poof» .. \ ®* 


I 

19. r. 37» (ftfbrance) 1 14. 3®/ 
26. e. t.A iJ. (Gime penalty) 333 

30. c. a4« (]rafe pretences) 30 

Gui^ 3. 

2. e. 19. (Oamepenalty) 333 

13. c. 78. (Str^^ng highway, appeal) 

X13 

* — e. 84. (Highway, apporUoning fine) 

i 4>3 

14. r.48. (Inftrance) 391 

17k €. a6. (Annnity ad) • 87. 137 

26. 4fa (Revenue officers, adion} 

r ?55 

— e. 60. ; (Reeifiry of Blips) 399 

— e. 77. JT ti', (Exdfe jurifdidion) 

36** 375* 

28. r.37. (Revenue officers, adion) 
. 255 

31. c. 25. (Sumps) ' 41$ 

32. c. 99. {Worcejftr poor bill) 4tB 

33. e, 66. (Prize) 517 

34. r.68. (RegiBry of Blips) 399 

37. c. 45. (Bank notes) ^ F 

r. go. (Sumps, prodor’s certifi- 
cate)' 4»S- 569 

— - e. 106. (Sumps) 417 

39 & 40. c. 104. (Court of Rpquefts) 

135 

41. e. 10. (Sumps) 415 

41. e. 70. .(Infolvent debtor) , . ^48 


STOCiC. 

c 

In eftimatlng the meafore of damagee 
in an afiUon for breCCh of an engage- 
ment to replace Bock on a given day, 
it is not enongL to take the value of 
the Bock on that day if it have rifen 
in the mean dmej but 'the hi|^ft 
valce as it Bood at the time of the 
trial I there hcbig pooffer of the d^ 
fendantto replace it in theinterme- 
diau tiu.e while the market waa 
rifingc f. B, 4a 

C. 3s „ **» 

^GPSRr 



SUPERjSEDEAS. 

f 

SUt>BR^EAS. 

A writ of enroibiinowcj||i!^bagh not re- 
turned, is in itfelf nlSlMtf fcdcas ; and 
may be pleaded bydlrbail to have 
i^en iiTued and allb^ra after the if- 
luing and ^fbre the return of the 
ca. fa. againft the principal, fo as to 
avoid proceedings again It thejn in 
fcire facias upon the recognizance of 
bail profecoied after a return |by the 
iheriiFof non eft. inventus made pend- 
ing ie^h wri t of terror* 

Srown, T. 4a G. 3. ^ ‘ 439 

% 

TliNPff. 

See Landlord* 


WARRANT. 4 


TROVER. 

Where the commander of Me of thi^ 
King’s armed veflels feiara.a vefira 
and cargo at ;rea, and brodght them 
into the next port on fufptdon ol 
fmuggling ; and after procefs in tU 
Exchequer the owner obtained iai 
order lor re-delivery, under wbi^’ 
he obtained bnly part of the g 004 i 
from tKe defendant ; the own^fll|i 4 
not maintain^ruver fo|^e remaiin^t^ 
if the a£Hon were^Tbught after Ateb 
months from the* original faisiire| 
1 * though wjehin three months from the 
order for the*re«delivery* Sai^m 
V. Sauneien^ £, 42 f?. 3* • 254 


TRESPASS. • 

Landlord and Tenant, No. 2, 
Pleadino, Mo« 4 . 

To trefpafs for breaking and entering, 
&c. and pulling down and taking 
away certafh buildings, &c. The 
defendant as to the breaking and en- 
tering lufFered judgment by default, 
nnd pleaded n^ guilty as to the reft. 
Held that fuch pica was fuftained by 
Ihewing that the building taken away, 

* which was of wood,* was erefled by 
him as tenant of the premifes on a 
foundatioS of brick for the^purpofe 
of carryihg^n his trade, and that he 
ftill continued in pofTclfion of the pre- 
jnifes at the time when, Stc. though 
the term was then expired. Penten 
V. Robart, M? G. j. 8S 

• 

TRIAL— BY PRO);jSO. 

I. A defendant in a crown proftcu^on 
cannot carry down the nifi prius re> 
cord to trial by provEo* R. v. Mac~ 
leed, //. 42 G. 3. * 202 

General note on.the trial by p'rovifo. 

. Aitd quaere as to profecotioas by pri> 
vate perfons. lb* 206 

VOL, U. 


VARIANCE. 

^rrEviDENCEt No. 4. 

Pleadinc, No. 1,2,9. 15, 


WARRANTY. 

.* Upon a falc of hops by the fam| 
with a warranty that the bulk of V 
commodity anlwered the fample, 1 
law does not raife an implied W 
ranty that the commodity fliovkI'J 
merchantable, though a fair ; 
chantable price were given, it Aiw 
therefore if there be a latent^ftllji^ 
then exilling 'in it, unknown 
feller, and without fraud on his 
(but arifing from the fraud 
grower from whom be pordthl^# 
fuch feller is not anfweraUe, tSow|| 
the goods turned out to be nnUl^^ 
chantable. Pdrkit^on v. Lt0^ ^Si 4, . 
G. 3 * '' 

z. In an afiion on the cafe in tm^lop 
breach of a warranty pf gt^s^ jfoW; 
the feienitr need not be ehair|;«4, 
if charged need it be proved. 

* Vtamjm't, JlIli/iMt T. 42 G. J, 


Un 


WAR4 



l#itS WARRANT OF ATTORNEY, 

1 : • • 

WARRANT OP ATTORNEY TO 
CONFESS JUDG^llENT. 

F//*]Practicb, No. 

WILL. 

Stt Devise. 

Prohibition lies to the Spiritual | 
court if a fuit be inftitute^ to obtain 
gentral probate of the will of a 
woman msHe during^ her coverture^ 
Aoogh •wittr\»v hufband’s confent. 
Mid though /urvivtd Yi\m ; for he 
could not by any a 0 enc pf his enaBIe 
her to difpofe by any will made du- 
ring the coverture of property which 
ihe might acquire after his death, 
but only of property over which 
he himfelf had a difpofing power. 
ScammeU v. IVilkin/mit T, 42 G. 3. 

55 * 

. But a feme covert may make a will 
difpofing of property which Ihc only 
has in Mutrt droit t as executrix, with, 
out her hulband’s confent. fd. 

Rtvocatiod. 

One devifed hi» perfonal eflate to A. 
I^d his real ellate to B., and after 
death, the devifor having ac- 
huited other real property, feme by 
Mvife and fome by purchafe, he 
made a fecond will, difpofing by 
name of his after acquired teftamen- 
tiury efiate to C » and then added, 
«*■ At to the roft of my rotd attdf^nal 
•* ^atOt I intottd to di/fo/e of tfhy a 
*• codicil, bcrcaflcr to bo made fy this 
** my will*^ This is no revocation 
of the firit will, whether confidering 
that he meant to include the fame 
property therein devifed ; becaufe it 
>U a mere declaration of an intent to 
difpofe of it in future ; and non con- 
flat that fuch difpofiiion would be hi- 
Confiftent with the firft will : nor is it 
any revocation, wnfidering^ that he 
meant onljf to include bis after- 


Ac. . WITNESS. 

\ . 

porchafed property not before de. 
vifed, and hiw ^perfonal eftate, the 
bequeft of;^hich had lapfed by 
the death . Tbomat </. Jonot 
and othersf^t, Eoimt, T, 42 6. 3 

. • . 

. A, by will provided an annuity for 

B. with whom he cohabited, aart • 
direAed his trufiee and executor out 
of his real eftate, in c^o he Jhould 
have any child or children hy B’§ to 
ratfe 3000/. to benaid to and amongft 
ehit/gU'i^ldiy/i,^ and devifed the re. 
maindiqiijH^s/eftate over to feveral 
of Iria'^^jlRives. . A^erwards he , 
marrie^J^'ahd had feveral children 
by bwiiif^^llj^-bbat feith fubfequent 
marAm. 'a'ltd Inrth's did bot revoke 
his ' 1^11 1 ' the objedfe having been 
therein contemplated and provided 
for. Kencbel v. Sera/ton, T, ept 

C. j. 530 

. Whether, fuch Implied revo. 

cations may be- rebutted by evidence 
of parol declarations of the teftater 
Made after the events that he meant 
. his will to ftand. ^ ib, 

WITNESS. 

. An indorfer on a Mote, who has re« 
ceived money from the drawer to 
take it up, i^ competent witnefs fgr * 
the drawer, in an aAion agaihft him 
by the indorfer, to p|pve that he 
had fatisfied the note ; being either 
liable to the plaintifl^on the note 
if . the .a£tion were defeated, or to 
the defendant for money had and 
received, if the a^ion fucceeded. 
And his beiftg alfb liable in the latter 
Cafe to edmpenfate the defendant 
for the.cofts incurred in the afiion 
by fuch non-payment makes no 
sliflFerence. Birt v. Kerfodvo, T, 42 

G. 3 - . 458 

t. A parifhipner having rateable pro- 
perty in the parifli, but omitted 
to be rated for the purpofe <>of 
making him a witnefs 'uppn a quef* 
tion of fettlement betwcoi two pa« 

riihesj, 



W1TNBS& 

rifliM, !§ a competent natoefs for ^ 
the parifli in which he i« iojiable to 
be rated. R. v* TiS* JukiAit^s of 
Kirfford, T, 43 G, 3? ;>? S 59 

. So fuch an one i« n good 'iiplntu 
to extend the boundaries q( mil" pa- 


Witness: 

rifli on a qdbftion of bovnduiy be* 
tw^en two adjoining pnriihes. iHtf 
ten V. Coek, Taunton, Sp. Aflu l78o« . 
cited ii. 50* 

. Alitcr if he were adiually.rated at 
the time. ’ * it. 
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